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The Challenge in the Application of Artificial Intelligence (Al)
To Constitutional Rights and the Judicial Process: Lessons from
Germany, China, and the United States

Tanawoot Trisopon
Office of the Constitutional Court

Abstract

Integrating artificial intelligence (Al) into the administration of justice has
emerged as a transformative development, capable of significantly enhancing the
efficiency of trial processes and improving judges’ performance. The resulting gains
in procedural speed and workload management not only benefits judicial institutions
but also fosters broader and timelier access to justice. Notable applications, such as
the EU-funded Visual Analytics for Sense-making in Criminal Intelligence Analysis
(VALCRI), Germany’s OLGA system (an artificial Intelligence assistant system of the
regional higher court of Stuttgart), and China’s Smart Court system have demonstrated
how Al can efficiently streamline case management, classify large volumes of data,
and support decision-making processes. These exemplifications reinforce the view that
Al holds considerable promise in reducing costs (time) and improving case handling
within judicial systems worldwide.

However, while the capabilities of Al in judicial reform are compelling,
its employment necessitates careful consideration in light of constitutional principles
and human rights obligations. The very efficiency Al introduces may turn into a risk,
affecting legal value (order, justice, and freedom), particularly where it intersects with
equality before the law, transparency in judicial reasoning, and the protection of

personal privacy. These rights are not merely abstract concepts but are fundamental
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aspects of human existence, enshrined in each nation’s constitutions and international
law as fundamental guarantees. Thus, the integration of Al must adhere to the rule
of law, ensuring that these technological advancements do not undermine human
dignity and justice.

This article aims to explore the complex legal, ethical, and constitutional
challenges posed by implementing Al into the judicial process. Employing comparative
legal method and document-based analysis, it draws upon case studies from Germany,
China, and the United States to assess whether Al can be harmoniously integrated
without compromising constitutional rights. The findings highlight both the benefits,
such as reduced staff burdens, enhanced access to justice, and the risks of algorithmic
bias, opaque “black-box” decision-making, and a breach of privacy. And, while Al can
support legal reasoning, adjudication must remain under the providence of humans.
To this end, the article recommends legal safeguard mechanisms, transparency

requirements, and a globally coordinated framework under the rule of law.

Keywords: Artificial Intelligence, Constitutional Rights, Judicial Process
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Introduction

In the past decade, competition in business and trade has led to the rapid
development of information technology. The application of computer processing and
real-time communications has become a fundamental factor in the operations of both
the public and private sectors. The rising awareness of such technological evolution
and progress has forced every industry to improve the work of their agencies to be
in line with changes in information technology. The Internet is being used to conduct
business and operate various devices, as we know it as “the Internet of Things”.
In addition, in the past few years, the computer-engineering world has introduced the
use of artificial Intelligence as a tool for answering questions, processing, and providing
a window to access information located around the world.

Meanwhile, in the legal field, such as the judicial process and the trial, opinions
recarding the application of artificial intelligence in the legal sphere and the judicial
system have been raised in various academic discussions. Moreover, some countries
have initiated the introduction of artificial intelligence and applied it to the judicial
process. For instance, the European Commission has funded and supported the
development of the VALCRI (Visual Analytics for Sense-making in Criminal Intelligence
Analysis), an artificial intelligence program to support the investigation. This system will
search for information related to the case from many criminal databases, processing
all the information and rearranging the different data, formats, and illustrations to be
consistent with the case being investigated.' In addition, IBM has launched its support
of the German Federal Ministry of Justice by developing an artificial intelligence called
OLGA that will help classify cases. Retrieving information related to the case from
databases that every agency has, and helping complete the trial faster. The use of
OLGA artificial intelligence to support investigations through the ability to specify details
or search criteria has allowed relevant officials to sift through thousands of documents
more quickly. In addition, the system will record important information or important
points regarding cases of that nature. To accelerate the search in the future, the system

will be able to instantly display and cover more comprehensive information related

" Dominik Sacha, Applying Visual Interactive Dimensionality Reduction to Criminal Intelligence
Analysis (London: Middlesex University, 2017), 5.
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to those search terms. And, in the testing phase of the system, IBM has reported that
the court trial times can be reduced by as much as 50 percent.” Moreover, in 2017,
the State Council of the People’s Republic of China (the Central Government of
the People’s Republic of China) formulated the development plan for the new era of
artificial Intelligence, reflecting the elevation of artificial intelligence Technology into
the national strategy level. Setting up a policy guideline for the research, development,
and application of intelligent technology in the People’s Republic of China. Also,
initiating the application of artificial intelligence to enhance the capabilities of
the police, procuratorial organs, and courts to enter the era of intelligent justice
characterised by digitalisation, networking, and efficient processing of case-related
data. Meanwhile, artificial intelligence technology has been used in the judicial
process of the People’s Republic of China, from investigation, examination of evidence,
prosecution, to the court trial process. Security and justice departments across
the country are focusing on the goal of enhancing capabilities through technology,
such as the construction of smart courts, the application of perceptual artificial
intellicence, and the application of cognitive artificial intelligence in deep analysis

and processing.’

The Era of Artificial Intelligence (Al) in the Judicial Process

As mentioned in the introduction, regarding the use of artificial intelligence
in the judicial process, the developments in information technology have led to
the reformation in the judicial process through the usage of artificial intelligence
with legal databases covering the entire process of evidence, investigation, inquiry,
trial, sentencing, and punishment. This has led to the development of computational
models that can apply sophisticated analysis or techniques to answer questions related

to the connection between law and facts.

? Eckard Schindler, ‘Judicial Systems are Turning to Al to Help Manage Vast Quantities of Data and

Expedite Case Resolution’ (IBM, 4 February 2025) <https://www.ibm.com/case-studies/blog/
judicial-systems-are-turning-to-ai-to-help-manage-its-vast-quantities-of-data-and-expedite-case-
resolution> accessed on 8" August 2024.

® Wang Haiyan, ‘Al and Administration of Justice in China’ (2023) Revue Internationale de Droit
Pénal (RIDP); Artificial Intelligence and Administration of Criminal Justice. Vol. 2023, 7-9.
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1. Visual Analytics for Sense-making in Criminal Intelligence Analysis (VALCRI)

The objective of the VALCRI project is to develop a criminal intelligence analysis
system for law enforcement agencies in the European region, by establishing
a database in collaboration with the police authorities in the European region.
The VALCRI project has carried out research and development of an integrated
system at the TRL-5 technology level. Which the TRL-5° It is a level that runs a test
in a close-to-real-world environment, using a cognitive engineering approach to create
a system where humans and technology work together by combining human reasoning
and data analysis with databases and machine learning technology. This application
of artificial intelligence uses algorithms to distribute data, group similar data,
learning from the collective data, and make decisions based on the information
learned. The result is the ability to extract semi-automated human-mediated
semantic knowledge, which supports and enhances the understanding of investigation
and problem-solving. Moreover, in the highly ambiguous and ever-changing environ-
ment of evidence, more than 75 advanced software components are connected to
process data, analyse it, and generate insights from the level of strategic intelligence
to the level of tactical intelligence, and manage cases based on it. Also, to achieve
this goal, the VALCRI operating system has undergone continuous evaluation and has
finally been tested with 214 law enforcement officers from 50 agencies in 16 countries,
as well as two international intelligence agencies: Europol and the North Atlantic
Treaty Organisation Intelligence Fusion Centre (NATO IFC). While at present, VALCRI is
being tested on real-world data at the London Metropolitan Police, UK, and the Pasco
County Sheriff’s Office, Florida, USA.”

¢ ddhauiauninermansuasieluladuiand dewaununmniside, ‘gleonisuszyndld

Technology Readiness Level: TRL vasdinauiauiveimansuazmalulad i@ @Uuuineing
ANBUNIBUDN) (WwI8U 2559) <https://www.nstda.or.th/rgm/allmedia/category/1-pr.html?
download=25:trl-ver-2-1-external> accessed on 24" February 2025.

European Commission, ‘Final Report Summary - VALCRI (Visual Analytics for Sense-making in
Criminal Intelligence analysis)’ (2018) <https://cordis.europa.eu/docs/results/608/608142/
final1-valcri-periodic-report-3-28-jun-2018.pdf> accessed on 24" February 2025.
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The key features of the artificial intelligence systems under the VALCRI project
include:

(1) Support and encouragement of the analysis of the case by data
analysts. Rather than replacing all the work of the legal data analysts, the VALCRI
operating system is designed to support what the analysts do. The system focuses on
completing tasks and procedures automatically and supporting the thought process
of data analysts. This enables the system to respond more flexibly and efficiently to
different strategies for understanding, reasoning, drawing conclusions, and problem
solving.

(2) The ability to connect expert acumen with the scientific method in
many investigations.

Legal data analysts often only receive partial information, and that
information must be used to create an understanding of the situation and predict what
might happen. The acumen of experts, therefore, plays an important role in generating
tentative hypotheses that are likely plausible. However, these hypotheses may be
flawed and get influenced by individual bias, so VALCRI is designed to help support
the work of analysts in quickened hypotheses’ testing through scientific processes.
This allows analysts to easily confirm or reject hypotheses, find out if the results of
the hypotheses are correct or not, reduce the chance of bias, and increase the
accuracy of legal data analysis.

(3) Machines do the processing while humans do the decision-making.

VALCRI'is designed to allow humans and machines to work in their respective
fields. Humans are capable of making decisions in changing and uncertain situations,
while machines are efficient at faster processing in repetitive and time-consuming
activities. So, when analysts tell the VALCRI system to “find other case reports or
files similar to this case...”, the automated system using machine learning technology
will searches through a vast amount of data from databases that linked with various
agencies, both structured as separate documents, reports, files, etc., and unstructured
such as informal texts. The system then filters, collects, and analyses the data according
to the specified case formats and types. Then presenting reports that are relevant

to the crime being investigated, such as case comparative analysis.

918a1SANaSTsSsuUNY UR 27 aUUR 2 (NsNNIAU - SUNAU 2568)




(4) Design with Ethics, Legality, and Privacy Protection in mind.

In the data analysis systems of many law enforcement agencies,
when an individual’s information is imported into the information network of the
database. That individual’s information may be linked to a personal criminal record,
which the system may intrude and assess the characteristics of each individual based
on their criminal record, and set a notification for “persons to be vigilant”. As a result,
individual may be subject to repeated inspections and searches of their personal
information, even if they are not involved in committing any offenses, thus, such
actions lead to a violation of privacy. VALCRI then developed under the concept of
“computer transparency” to help reduce the potential risk of personal information
violation. By enabling legal data analysts to set advanced control access for personal
information, create computer transparency, and verify the origin of the calculated
results by the algorithm, thus efficiently promoting the protection of rights and personal
information privacy. Normally, the working process of an algorithm and automated
operating system is subjected to a “Black Box” situation or the internal working system
where the data processing step is not visible to the user.® The user can only input data
and receive the processed output, but is unable to inspect the analysis process of
the operating system or the logic used to create that output.

2. Oberlandesgericht Stuttgart (OLG Stuttgart) — Assistant: OLGA [Artificial
Intelligence assistant system of the regional higher court of Stuttgart, Federal
Republic of Germany]

Technological developments, specifically Generative Artificial Intelligence,
which is a branch of artificial intelligence that can automatically weave separated
data and create new content. Based on mathematical models and samples obtained
through the collection of verified data, such as text, images, audio, video, or even
program code. This type of artificial intelligence makes use of deep artificial neural

network technology and machine learning models to produce complex results that

¢ dihauiEneiunsenufne Wermans WeuazuInnssu Usshanuendassun a ngeeTey,

“yhanuidnnaesinveddan T’ <https://www.ohesdc.org/post/yiaruiinnasssvedlan IT> (2567)
accessed on 24" August 2025.
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are similar to human creation. Moreover, such innovative artificial intellisence
systems are being promoted significantly in the Federal Republic of Germany, where this
development also covers those companies or organisations that offer and introduce
tech tools to help make legal procedures more efficient. And, the Federal Justice
agencies of the Federal Republic of Germany have also welcomed the introduction of
a Generative artificial intelligence system to further advance their judicial process.
Under the idea that artificial intelligence will be very useful in managing a large number
of claims or compensation cases, or cases that involve claims and compensation
linked with complex business or professional standards, for example, cases related to
airline passengers’ rights to compensation. This has led to the initiation of several pilot
projects of artificial intelligence systems that are consistent with and support
the said idea. One of them is “OLGA” (Oberlandesgericht Stuttgart (OLG Stuttgart) —
Assistant: OLGA), an artificial intelligence system that acts as an assistant to
the regional higher courts, developed by the Higher Regional Court of Stuttgart,
Federal Republic of Germany.’

The application of OLGA artificial intelligence to the judicial process is due to
the significant increase in the number of cases involving emissions from vehicles with
diesel internal combustion engines, especially cases against major car manufacturers
in the country, such as Mercedes-Benz. Which, The Stutteart Regional Higher Court
alone has more than 13,000 pending appeal cases, all of which involve such emissions.
Moreover, in the original judicial process, the trial relies on a process that requires
a judge to manually review a large number of electronic petition documents, which is
a time-consuming and repetitive task. In addition, the objective of increase efficiency
and reduce the time in the trial process. The OLGA artificial intelligence system is
therefore used to automatically process data, in which the system will analyse and
compare newly filed cases with previously adjudicated cases. Helping judges to make
an efficient initial assessment of case files, resulting in a more streamlined judicial

process. In addition, under the operation of the OLGA artificial intelligence system

" Antonia H&sch, Megan Schrader and Pierre G. Zickert, ‘The Evolving Role of Al in German
Dispute Resolution’ (Hengeler Mueller, 30 January 2025) <https://hengeler-news.com/en/articles/
the-evolving-role-of-ai-in-german-dispute-resolution> accessed on 4" March 2025.
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that extracts data from a large database, organises data, filters and classifies petitions,
and identifies cases with similar characteristics, it enables judges and officials to search
and sift through a large number of documents efficiently by setting specific search
criteria. This automated workflow via the system allows judges to focus on other cases
that have more complex legal issues, thus reducing trial times by more than 50 percent.

In addition, the development and application of the OLGA artificial intelligence
system in the trial process is in line with the trend of the development of the
judicial process in the Federal Republic of Germany, which opens up opportunities and
recognition of the integration of artificial intelligence into the judicial process. And,
in December 2023, the European Commission for the Efficiency of Justice (CEPEJ)
highlighted the OLGA artificial intelligence system in a workshop focusing on the role
of artificial intelligence in justice. Discussing and emphasising the potential of
the system to automate the trial process by classifying similar cases, which reduces
the burden on judges from redundancy and increases the efficiency of the trial process.”

However, while the OLGA artificial intelligence system represents a crucial step
forward in the integration of artificial intelligence into the administration of justice
and trial in the Federal Republic of Germany, the use of artificial intelligence in
the courts is still currently not widespread or standardised across the entire judicial
process. The use of artificial intelligence in the courts is still in the pilot stage,
with the expectation that broader adaptation will occur once the technology has
proved its effectiveness, and when the legal framework is developed to be able to
accommodate such usage. Thus, it can be inferred that the OLGA artificial intelligence
system is an example of the integration of creative artificial intelligence into the judicial
system of the Federal Republic of Germany, to improve the efficiency in managing
the enormous number of compensation cases. Anyhow, even if the artificial

intelligence technology has significant advantages in terms of managing large volumes

® Sascha Dalen Gilhuijs, ‘Artificial Intelligence: prominent on the agenda of the CEPEJ Plenary

Meeting 4 and 5 of December 2023’ (European Expertise & Expert Institute (EEEI), 20 December 2023)
<https://experts-institute.eu/en/europe-of-justice/cepej-en/cepejdecember2023/?utm_source=
chatgpt. com> accessed on 4" March 2025.
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of data and speeding up the trial process. However, the further adaptation of artificial
intelligence is still being undertaken cautiously, to ensure technological advancement
will remain consistent with legal and ethical standards.

3. Smart Court System, Perceptual Artificial Intelligence Application,
and Cognitive Artificial Intelligence Application of the People’s Republic of China

(1) Smart Court System

The People’s Republic of China is aware of the concerns of vulnerable
populations (migrant workers, women, children, people with disabilities, and people
living in rural areas) on the issue of equality in access to the judicial process.’
These results in guidelines for developing the court system that focus more on
the application of technological innovation. Moreover, it is believed that transforming
the court into a “Smart Court” using information technology will promote the
transparency and efficiency of the court’s trial process, emphasising in reduction of
the burden of citizens in accessing the judicial process. Coupled with the increasing
use of the Internet to access online information by citizens in the People’s Republic
of China, leading to a surging demand to open the process of filling, petitioning, trial,
and court decision to be more conveniently accessible to the public. By implementing
the principles of transparency into the judicial process through the usage of
internet technology, such as filing complaints or requests through the online system,
publication of the entire decision and reasoning online, and live broadcast of
the court proceedings."

As mentioned above, the smart court system promotes access to justice and
court trials to be conducted online, despite the initial focus of information technology
integration was on facilitating litisants and disseminating information about judgments.
Moreover, in order to ensure sustainable development along this path, in 2015, the

Supreme People’s Court of China launched the application of artificial intelligence

’ Hongyao Wu, ‘People’s Republic of China National Report’ (Global Access to Justice Project).

<https://globalaccesstojustice.com/global-overview-china> accessed on 4" March 2025.
10 Qiang Zhou, ‘Using New Media, Advancing Judicial Openness.” <http://www.court.gov.cn/
zixun-xiangqing-6111.html> accessed on 5" March 2025.
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systems through three online platforms™ : China Judicial Process Information Online,
China Judgments Online'?, and China Judgments Enforcement Information Online."

- The China Judicial Process Information Online

The system aims to enable litigants and lawyers to track the progress of
their cases. Users can log in with their registered information, such as their full name,
mobile phone number, ID card number, passport number, and verification code.
The online platform also provides comprehensive information, including a list of
additional documents that need to be filed, which helps liticants and lawyers to
complete the process of filing supporting documents for the trial.

- The China Judgments Online

The China Judgments Online is an online platform that publishes court
judgments of every court in the People’s Republic of China, excluding judgments
that are not permitted to be published by law. The platform is thus recognised as
a large source of information on Chinese law and legal practices. It also plays
an important role in supporting legal studies on issues related to standards and
norms in adjudication, as well as promoting the transparency of the judicial process."*
In addition, this online judgment-publishing platform also serves as an important
database for judges to refer to in proceeding with their trials. Especially in cases
where related evidences are similar to previous judgments, to ensure consistency in
adjudication. In addition, the legal and factual information obtained from referencing

judgments published on the platform has been used in the court artificial intelligence

" Richard Eric Susskind, Online Courts and the Future of Justice (Oxford: Oxford University Press,
2019).

" China Judicial Process Information Online (Webpage). <https://splcgk.court.gov.cn/gzfwww/>
accessed on 6" March 2025.

P The Supreme People’s Court. China Judgement Online (Webpage). <https://wenshu.court.gov.cn/>
accessed on 6" March 2025.

" Wang Tingyuan, ‘Big Data Legal Research Based on Judgment Document Network: Reflection
and Prospect’ (2020) Journal of East China University of Political Science and Law Issue 2,
64 — 70. <https://www.pkulaw.com/qikan/957b09be1ad237b32109911f5772cclfbdfb.html?
isFromV5=1> accessed on 6" March 2025.
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systems developed by some local courts. For example, the Beijing Higher People’s
Court has developed and implemented the Wise Judge system in the judicial process.
The system relies on the nationwide judgment data from the China Judgments Online
publication system database to help judges in the Beijing jurisdiction draft consistent
judgments. Adhering to the principle that cases with similar facts should be proceeded
with and sentenced similarly. In the context of criminal trials in particular, the Shanghai
Higher People’s Court has developed an Intelligent Auxiliary System of Criminal Case
Handling. This collects and processes a large amount of case data specific to criminal
cases, stored in the database of The China Judgments Online publication system.
Helping judges of various courts in Shanghai to handle criminal cases in a consistent
manner with judgments in other regions of the country.”

- The China Judgments Enforcement Information Online is an online
platform used by every court in the People’s Republic of China to publish lists of
parties who have failed to comply with court judgments or orders, and parties who
have failed to pay compensation and recompense. By collecting information about
individuals, they classified them as “uncreditable persons”, and published their
names and ID numbers, along with restricting their transaction ability or access to
certain activities. Such as restricting their right to purchase real estate, travel by air,
and travel abroad.® According to data released in 2019, a total of 15.91 million
individuals were recorded in the database of uncreditable persons.'” The Supreme

People’s Court of China has proposed measures to promote the administration of

 Weimin Zuo, Chanyuan Wang, ‘Judicial Big Data and Big-Data-Based Legal Research in China’
(2020), Asian Journal of Law and Society Vol. 7 (2020), 495 - 514. <https://www.researchgate.net/
publication/347613148 Judicial Big Data and Big-Data-Based Legal Research in China>
accessed on 6" March 2025.

e Zhang Yong, ‘Al-Assisted Case Handling and Sentencing Normalization Path’ (2019) Journal of
Shanghai University of Political Science and Law Vol. 2 (2019), 108. <https://www.pkulaw.com/
gikan/e893152e7da617e9fc5b93c8affdce93bdfb.html> accessed on 6™ March 2025.

" sun Jian Tung, ‘Inquiry Platform for The List of People Who are Untrustworthy in Courts
Nationwide Statement’ (The Huaxia Times, Domestic Finance, 22 November 2019) <https://
finance.sina. com.cn/china/gncj/2019-11-22/doc-iihnzahi2667884.shtml> accessed on
6" March 2025.
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justice, including the publication of the list of uncreditable persons, which helped
to solve the persistent problem in the judicial process regarding the difficulty in
enforcing parties to comply with court judgments or orders. In addition, the data from
the list is integrated into the government’s social administration process, linked to
the financial and social credit system to calculate the transaction capability score of
both individuals and legal entities."

(2) The Applications of Perceptual Artificial Intelligence

The application of perceptual artificial intelligence is an important
element in the development of intelligent prosecutor system. By using the technology
to process data collected by artificial intelligence, through perceptive interactions
with users in various aspects, for example, image recognition, alphabet recognition,
voice recognition, and biometric identity recognition.

Firstly, the application of perceptual artificial intelligence in the
classification of desirable behaviour and risky behaviour of probationers, via video
system. For instance, the Shanghai procuratorate has applied the application that
uses perceptual artificial intelligence through a video system to enhance the
performance in upholding justice. By installing a video recognition system in those
agencies responsible for enforcing punishment or probation”, thus, enables the
automatic identification of status and behaviour of those under punishment or
probation. As well as, allowing the forecast data analysis and advance warning of

behaviours that may posed risky and prone to cause problems.

' General Office of the State Council Operation and Maintenance Unit, ‘China Government
Network. 2018 Distrust Blacklist Annual Analysis Report Released’ (gov.cn, 19 February 2019).
<https://www.gov.cn/fuwu/2019-02/19/content_5366674.html> accessed on 6" March 2025

¥ Caixia Zou, ‘Achievements and Prospects of Artificial Intelligence Judicature in China’ (2022)
Chinese Studies Journal Vol.11 No.4 (2022), 197 - 227.
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Secondly, the intelligent speech recognition artificial intelligence system,
which is a technology developed and applied in many justice-related agencies.
Such a program as the “Intelligent Speech Recognition System” developed by
IFLYTEK™, a well-known company specialised in the field of artificial intelligence
and automatic speech recognition technology. The company was selected by the
Ministry of Science and Technology of the People’s Republic of China as one of
the four leading companies in the development of artificial intelligence technology
in China. The intelligent speech recognition system integrates speech recognition
technology with the equipment and information systems of justice-related agencies.
Enhancing their listening and recognition capabilities through speech recognition
and speech synthesis technology, and automatically converts speech into text.
This can improve efficiency and reduce the time required to prepare documents,
skim case files, and review relevant laws. As a result, officials involved in the judicial
process simply need to describe or read out the complaint or petition, and the system
will automatically convert the speech into text, creating a digital document immediately.

(3) The Application of Cognitive Artificial Intelligence

Cognitive artificial intelligence refers to the system that possesses
capabilities to deeply think, analyse, and understand the data entered into the system,
similar to the human perception process. The application of such artificial intelligence
in the development of the intelligent prosecutor system is to use it to study, analyse,
and in-depth process case data, along with understanding the context of various
aspects of that information. As a result, the intelligent prosecutor system can understand
various cases, leading to the ability to learn “characteristics of general expression”,
or general expressions that are close to the human perception ability. As well as
being able to analyse data in a way that is most similar to analysis through

the human brain.”! This results in the development of intelligent prosecutor

2 BX Song, ‘A Brief Analysis of Intelligent Voice Technology for China’s Mainstream Media Content;
The Application of IFLYTEK’ (2021) Journal of Physics Conference Series 1880 (1).

? Shu Xie, ‘How Can Artificial Intelligence “Unbiasedly” Help Criminal Justice - From Evidence
Guidance to Proof Assistance’ (2020) Journal of Northwest University of Political Science and
Law Issue No.5, 109 — 117.
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systems powered by artificial intelligence at a more advanced level. An example of
the usage of cognitive artificial intelligence in deep analysis and processing in the
People’s Republic of China is the case management robot of the Jiangsu Provincial
Procuratorate, a province in the east of the People’s Republic of China. The robot
was developed for case management® is capable of comparing and analysing the
data of the filing of cases or petitions, and the filing of various legal documents in
the procuratorate. And, through the comparison of the characteristics of the filing and
the database of previous cases or petitions, the robot can check the database that
has been notified, warned, and assessed the problems of the qualifications or
deficiencies of the evidence in that case. Moreover, the robot can also review
the data, search for, and analyse issues in the supporting documents for the cases,
and correct the initial errors in documents related to the cases.

Similarly, the Xiging District Procuratorate in Tianjin Municipality” has
developed a robot for office work. The robot is providing a touch-screen operation
menu for handling processes or documents related to filing of cases or petitions, and has
the function for interaction and communication with users through a facial recognition
system, where the faces and facial features of new users are automatically registered
and recognised. In addition, the robots can act as guides in case management,
accept complaints/appeals, provide advice on document submission, and guide users
toward the document pick-up points that are located in various departments. This leads
to the reduction of workload that previously required human personnel to perform,

allowing agencies to transfer staff to positions that require more skills.

* Neil Connor, ‘Legal Robots Deployed in China to Help Decide Thousands of Cases’
(The Telegraph, 04 August 2017) <https://www.telegraph.co.uk/news/2017/08/04/legal-robots-
deployed-china-help-decide-thousands-cases/> accessed on 8" March 2025.

“ Liu Caiyu, ‘DeepSeek Empowers Judicial Administration System’ (Global Time, 20 February 2025)
<https://www.globaltimes.cn/page/202502/1328802.shtml> accessed on 8" March 2025.

m 918a1sAAsTsssSuUY UR 27 aUuR 2 (NsnNIAL - SUNAU 2568)




The Challenge in the Application of Artificial Intelligence, Constitutional
Rights, and Judicial Process Issues

Despite the advancement of artificial intelligence technology, concerns about
the integration of artificial intelligence into the trial process or the judicial process are
still controversial, that many parties cannot conclude. Although the use of artificial
intelligence will make the judicial process progress faster, errors from relying on
technology are still an issue that must be given importance. There is still a question
that has been raised that if artificial intelligence makes a mistake in the judicial process,
who will be held responsible for that mistake? Between the agency, the officer,
the artificial intelligence developer, or the artificial intelligence system itself?
In addition, the European Union’s Artificial Intelligence Act.”*, which came into effect
in 2024, has established a legal framework for the usage of operating systems related
to artificial intelligence. And, classifies such systems that assist the work of agencies
responsible for administering justice as “high-risk systems”. This classification makes it
necessary to establish risk management criteria, to reduce deviations in the exercise
of discretion due to the bias of the system operator, or those who input data into
the system, and potential errors in the processing of artificial intelligence conducted
on such a database. Thus, it emphasizes that even though artificial intelligence
systems can support the trial process, the final judgment of the case will still be

subject to human discretion.

“ European Parliament and Council, ‘Regulation (EU) 2024/1689 of the European Parliament
and of the Council of 13 June 2024 laying down harmonised rules on artificial intelligence and
amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU) 2018/858,
(EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828
(Artificial Intelligence Act)’ (EUR-Lex Access to European Union Law, 2024) <https://eur-lex.
europa.eu/eli/reg/2024/1689/0j/eng> accessed on 10" March 2025.
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1. A matter of equality
In theory, carrying out the judicial process according to the rule of law
is considered necessary to abide by constitutional rights. The important principles
in the trial were: It is a requirement that justice be fair, impartial, and effective.
The rule of law is internationally recognized principle and is a necessary element to
guarantee the arbitrariness and impartiality in the judicial process. And, many countries
that are under the constitution have correspondingly stipulated the principle of
equality that “all are equal before the law”, meaning, people should not be
treated unfairly and everyone should have equal protection under the law.
For instance,
(1) Constitution of the Kingdom of Thailand B.E. 2560 (2017)” article 25
“All persons are equal before the law, and shall have rights and liberties
and be protected equally under the law. ...
(2) Constitution of the People’s Republic of China®
Prof. Dr. Udom Rathamarit and Assoc. Prof. Niyom Rathamarit®" presented
that, the Constitution of the People’s Republic of China ensures that all individuals
possessed Chinese nationality, are entitled to equal protection in accordance with
the Constitution and the law. This includes the State respecting and guaranteeing
human rights of every individual, as stipulated in the Constitution of the People’s

Republic of China.

? Sgovnunuiesweandnsing wnsdns1y 2560 wns 25.

% The State Council of the People’s Republic of China, ‘Constitution of the People’s Republic of
China’ (English.Gov.CN, 20 November 2019) <https://english.www.gov.cn/archive/lawsregulations/
201911/20/content_ WS5ed8856ec6d0b3f0e9499913.html> accessed on 10" March 2025.

' gou Sgeuge way leu Sgeuqn, nguesgossuygTu Gy, 2558) 97.
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(3) Constitution of the United States” Amendment XIV (1868)

Assoc. Prof. Kovit Wongsurawat presented that the 14" Amendment
to the Constitution of United States, is a law concerning the rights and equality of
US citizens. Although there have already been provisions in the Constitution
concerning civil rights in the Bill of Rights, to further clarify this issue, the 14" Amendment
to the Constitution was issued in 1868.”

In addition, the Charter of Fundamental Rights of the European Union
provides protection and guarantees the fundamental rights of human beings to be
treated equally, as stated in article 20 of the Charter of Fundamental Rights of
the European Union, which states that “Everyone is equal before the law.”*

However, even those who support the application of artificial intelligence
in the judicial process promote that it will reduce bias against suspects. Anyhow,
in reality, incorporating artificial intelligence into the consideration of offenses and
punishments may be counterproductive. For example, the results of the court decision
in a trial in 2016 that was held through the usage of artificial intelligence in
the United States were published by ProPublica, a non-profit organization founded
to report the investigation. In the case of an 18-year-old black female youth who
committed petty theft, the Al has evaluated her as having a serious risk of reoffending
and prone to committing more serious offenses. In the case of a 46-year-old white man
who had previously committed the crime of robbery. Instead, he was evaluated by
the system as being less at risk of reoffending and committing more serious offenses

than in the case of black female youth. Or, in the case of a white man who was

?® United States Senate, ‘Constitution of the United States’ <https://www.senate.gov/about/
origins-foundations/senate-and-constitution/constitution.htm> accessed on 10" March 2025.

2 {ning 2edgzim, ‘Fourteenth Amendment (1868): unuAlufisfinsgsssuyay 11991 14 (e, 2411)
Tu Tnind wdgsTanduarany (UISBNNT) MTINTUYsEIFmaRTAINA: BITNT 163 3 eNYs E - G
avusaineanIL (Rusiedadt 1, s1vdadineaniu, 2550), 182 - 184,

0 European Union Agency for Fundamental Rights, ‘Charter of Fundamental Rights of
the European Union. Official Journal of the European Union’ (Official Journal of the European
Union, 26 October 2012) <https://eur-lex.europa.eu/legal-content/EN/TXT /HTML/?uri=
CELEX:12012P/TXT> accessed on 11" March 2025.
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arrested for theft and possession of drugs such as cocaine and marijuana, who was
arrested for the said offense 3 times, the system only assessed the risk of repeat offenses
or prone to conduct more serious offenses at level 3. Such evaluation is lower than
in the case of a black man who only had a single offense of resisting arrest (unarmed),
which was rated by the system as a higher risk level of 10™

This phenomenon reflects problems with artificial intelligence being used
in the criminal justice system in the United States. It has a long history of punishing
black offenders more harshly than white offenders. While if it were a trial where
a human being was the judge, they would be able to consider the occurring facts
with discernment and awareness of the vulnerability of the perpetrator to prejudice
against the skin colour. Nevertheless, in the case of using artificial intelligence
technology, the system will only consider the information that is “Recorded in
the system” which has been recorded by a database dating back many decades.
Where, in those eras, the sentencing of black offenders was clouded by bias against
the colour of the person’s skin, and the system-processing algorithm can only
use these rough data to evaluate the crimes. Such as assessing the frequency of
punishments given to black people for the same offense, or how often these people
were convicted of crimes. On the other hand, if they are white, the risk of repeating
or committing more serious offenses is at an all-time low, while if you’re not white,
then the risk of reoffending or committing more serious offenses must be normally
high. In addition, in the case of the 18-year-old black female youth and the 46-year-old
white male mentioned above, the actual results were contrary to artificial intelligence’s
risk assessment. After just 2 years, a black female youth who was assessed to be
at serious risk for recidivism and committing more violent offenses, was not committing
any criminal behaviour or misconduct. Vice-versa, the white male who is evaluated
by the system as being at low risk, instead, was prosecuted for trespassing and theft
and was sentenced to 8 years in prison for breaking into a warehouse and stealing

electronic products valued at more than 1000 US dollars.

1 Julia Angwin, Jeff Larson, Surya Mattu and Lauren Kirchner, ‘Machine Bias’ (ProPublica, 23 May 2016)
<https://www.propublica.org/article/machine-bias-risk-assessments-in-criminal-sentencing>
accessed on 11" March 2025.
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Moreover, for the application of artificial intelligence technology in the
People’s Republic of China criminal judicial process, there are still concerns from
various agencies about the impact on equal rights, especially in the trial process.
The bias of the algorithmic system recorded in the database by humans, and the
unverifiable nature of the algorithm (Algorithm Black Box) in the artificial intelligence
system that supports the trial, such as the sentencing assistance system and the
system linking the results of similar case proceeding, may lead to different levels of
discrimination. That is, those who commit the same offense may be treated or punished
differently, due to deviations in various characteristics that cannot be verified in the
algorithmic processing process. Meanwhile, the European Union Agency for Fundamental
Rights (FRA),” the report has pointed out that the operation of the algorithmic system
may be inaccurate. Due to the internal factors of itself, or errors resulting from bias in
the database that the system retrieved the information, known as “Algorithm
Discrimination”. This is a situation where a systematic error occurs in the process of
data extraction, where the occurrence of biased information is selected repeatedly
when certain characteristics of the inputs for analysing or processing are consistent
with the bias. For example, the believed tendency or risk of committing an offense,
of a person with a particular race, skin colour, gender, or cultural characteristics,
thus leading to an unfair and unreasonable result. In this context, if the data recorder
or the algorithm developer intentionally designs the program with their discretion.
It may lead to the distortion or an over-control of the algorithmic system’s processing,
or “Algorithm Manipulation”. Moreover, the bias of the algorithmic system that
affects the rights of the public may expand, and result in the violation of
the constitutional rights of people who are socially stigmatised as being highly
probable to commit offenses. Or, whose identities are unable to be clearly identified,
and in those cases where severity of the violation of rights cannot be assessed or

its impact is difficult to control.

2 European Union Agency for Fundamental Rights (FRA), Report on Bias in Algorithms — Artificial
Intelligence and Discrimination (Luxembourg: Publications Office of the European Union, 2022).

<https:// fra.europa.eu/en/publication/2022/bias-algorithm> accessed on 12" March 2025.
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Therefore, the integration of artificial intelligence technology into the
judicial process not only facilitates the operation of the judiciary, but may also cause
discrimination from the bias of the algorithmic system, thus violating the rights of
people on the issue of equality. Due to the artificial intelligence, decisions are being
made by relying on databases recorded in the system, which are data inputted
from human discretion that have been recorded repeatedly over hundreds of years.
Thus, the data that artificial intelligence processes will surely reflect humanity’s success
or failure, fairness or injustice, and equality or bias. This makes the application of
artificial intelligence in the judicial process risky, as the core principle of the judicial
process may be neglected and not recognised. Because the equal treatment of all
groups is being neglected from the system’s processing, as the system sees such
discrimination as “normal”, such as the high frequency of verdicts against offenders
with a certain skin colour. On the other hand, a society that upholds justice must
strictly implement the judicial process under the rule of law and the principle of
constitutional rights that guarantees the equality of individuals. With the aim to
eliminate the effects of characteristics, which a person cannot choose, or is born with,
or believes in (gender, skin colour, nationality, race, religion, etc).”

2. A matter of transparency

Concerns regarding court hearings and court decisions using artificial
intelligence arise from the argument that artificial intelligence cares about results
(verdict or ruling and punishment) rather than a process (administration of justice,
fact-finding, etc.). The application of artificial intelligence in facilitating justice must start
from the creation of a system that is able to take into account the various elements in
the divergent scenarios of the case. However, those in the legal field do not have the
expertise to develop artificial intelligence, thus making it necessary to rely on those
with specific technological expertise who can create such a system. Tech experts,
on the other hand, are not legally literate enough to know and uphold the rule of law
and adhere to these principles in screening data that will be integrated into the
database in the development of artificial intelligence. This paradox during the

development of artificial intelligence results in problems in which artificial

** Jason Gabriel, Toward a Theory of Justice for Artificial Intellicence (Daedalus, 2022) 151.
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intelligence can construct results, but is unable to demonstrate the legal basis of such
processing under the rule of law, thus leading to a condition called a “Black box in
the judicial process”.*

However, the trial, verdict, and decision of the case especially criminal cases
or cases related to rights and duties, still have to abide by important principles: the
trial must be conducted publicly, and the verdict or decision of the court as well
as the personal opinion of the judge or justice must be able to explain that results.
This principle has been stipulated under the International Covenant on Civil and
Political Rights (ICCPR), Article 14, first paragraph, which states, “All persons shall be
equal before the courts and tribunals”. In the determination of any criminal charge
against him, or of his rights and obligations in a suit at law, everyone shall be entitled
to a fair and public hearing by a competent, independent and impartial tribunal
established by law. The press and the public may be excluded from all or part of
a trial for reasons of morals, public order (ordre public) or national security in
a democratic society, or when the interest of the private lives of the parties so requires,
or to the extent strictly necessary in the opinion of the court in special circumstances
where publicity would prejudice the interests of justice; but any judgement rendered
in a criminal case or in a suit at law shall be made public except where the interest of
juvenile persons otherwise requires or the proceedings concern matrimonial disputes
or the guardianship of children.”* Together with Punya Udchachon,” who presented
about the Constitution of the United States, in the Amendment VI (1791), which is
amendment to guarantee the rights in criminal prosecutions where the accused shall
enjoy the right to a public trial. Meaning, “In all criminal prosecutions, the accused

shall enjoy the right to a speedy and public trial, by an impartial jury of the State

* Frank Pasquale, ‘The Black Box Society: Algorithms That Control Money and Information’
(Harvard University Press, 2015), 38 - 42.

* dilnnuannssunmsinSuyseruuiend, ‘afinsswincsemaiedninadiewardnimmensiies
(International Covenant on Civil and Political Rights — ICCPR)” (f1inauanienssunsanuywe vy
WASYIR, 2 NUAUS 2567). accessed on 14" March 2025.

* Yoy oavvw, ‘Avduaziainmusanadiesendiunelindnuszuidlag’ enansivmsdiuynaa
MﬁﬂiﬂﬁﬁﬁﬁﬁuLﬁ@ﬂis‘zﬂ%ﬂlm&, driinauraigsssuyn 2557), 18.

918a1SANaSTsSsuUNY UR 27 aUUR 2 (NsNNIAU - SUNAU 2568)




and district wherein the crime shall have been committed, which district shall have
been previously ascertained by law, and to be informed of the nature and cause of
the accusation; to be confronted with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have the Assistance of Counsel
for his defence.”

Moreover, in the context of Thailand, the right to enjoy public trial was
previously recognised in the Constitution of the Kingdom of Thailand B.E. 2550.”
Article 40, which stated that “A person shall have the following rights in the
administration of justice: ... (2) the fundamental rights in legal proceedings, in respect
of which fundamental assurances must be accorded as to the openness of trial,
adequate opportunities to receive information and examine documents, the submission
of facts, arguments and evidence, the challenge of judges, trial by judges of a duly
constituted quorum and reasoned decisions, judgments or orders;”. However,
the Constitution of the Kingdom of Thailand B.E. 2560 (2017)* has ruled out said
article, but Thailand legal system still guarantees the right to a public trial in secondary
legislation. For instance, the Criminal Procedure Code article 172, first paragraph,
states that “A trial and examination of evidence in a court shall be conducted openly
in the presence of the defendant, unless otherwise provided.”, and article 186 (6)
states that “A judgement or order shall at least contain the following important
particulars: (6) The reasons for decision both on questions of fact and of law””

As well as, The Organic Act on Procedure of the Constitutional Court B.E. 2561
(2018), article 59, first paragraph states that “A hearing of the Court shall be open to
the public, except where deemed appropriate to maintain order in the courthouse’s
vicinity, or to protect the public interest, the court has the power to determine
the persons allowed to remain in the trial room.”* These demonstrated that the

transparency and publicity in Thailand’s judicial process are of significant importance.

37
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Because, according to the above legal principles, the criteria regarding the elements
of the court proceedings and the statement of judgment have been established,
that it must include reasons and results in deciding the case, both in matters of fact
and in matters of law as well as the consideration of the case must be done publicly.

Therefore, if artificial intelligence is to be applied to the judicial process while
there is still a black box situation going along, court hearings and pronouncements of
verdicts or decisions would inevitably face obstacles and problems. As in the process
of deciding the case, the judgment or verdict in that case must be able to explain:
what elements caused the court to issue such a verdict, order, or ruling? Mandatory
application of artificial intelligence in the judicial process without being aware of
these problems will cause the trial to lack transparency. Moreover, it is contrary
to the principles established in the international principles of the International
Covenant on Civil and Political Rights (ICCPR), contrary to or contradicting the
provisions of the Criminal Procedure Code, as well as causing problems in appealing
the court verdicts or orders. The litigant was not aware of the reasons that caused
these verdicts or orders.

3. A matter of privacy

The introduction of technology into court proceedings has changed traditional
court proceedings, which has affected the rights of citizens involved in the case. In
particular, in the criminal judicial process, the defendant’s right to defend himself
is based on the presumption of innocence and equality between the plaintiff and
the defendant. May face obstacles from the application of information technology,
in conjunction with artificial intelligence, in the process of the Smart Court system.
In the aspect that the court proceeding has changed from a semi-closed system to
a system that is fully open to the public. This resulted in the court being influenced
or pressured by external factors that are not directly related to the trial process,
such as influence from the cabinet, mass media, public demands, or criticisms from
academics. These factors may lead to high pressure on judges, investigators, witnesses,
and other officials involved in the case. Moreover, the impact of mass media on the
court proceedings may also reduce or undermine privacy right of a trial of defendants

and other involved parties in the case. Thus, this makes it even more essential to
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set limits on the disclosure of trial proceedings in the context of applying smart courts
or e-courts, Also, courts should take into consideration parties, whether they want
to be revealed in online trials or want to be broadcast.”

In addition, the Constitution of the Kingdom of Thailand B.E. 2560 (2017),
article 32 states that “A person shall enjoy the rights of privacy, dignity, reputation
and family. An act violating or affecting the right of person under paragraph one,
or an exploitation of personal information in any manner whatsoever shall not be
permitted, except by virtue of a provision of law enacted only to the extent of
necessity of public interest.”* And, the International Covenant on Civil and Political
Rights (ICCPR)* has specified the right of privacy as one of a type of personal right,
which means that it is the right of an individual to live a private life peacefully.
Without being subjected to arbitrary or unlawful interference with his privacy, family,
home or correspondence, nor to unlawful attacks on his honour and reputation.
Moreover, every individual has the right to be protected by law against such
interference or attacks. Thus, the right of privacy which is part of personal privacy,
must be protected by law, and such information shall not be infringed, disturbed,
known, collected, used, or disclosed unlawfully.

Moreover, in the transition of the court trial process into an electronic and
online system, it is necessary to collect and access the personal information of
citizens involved in the case, which affects the right to privacy of the involved citizens.
Therefore, publicly disclosing the relevant case’s information online or inputting
personal information in the internet system will inevitably lead to the disclosure

of the citizen’s personal information. At the same time, the reliance on platforms

o Yang Zhou and Wei Xei, ‘Research on the Conflict and Coordination Between the Right to
Privacy and the Right to Know Thoughts Caused by a Case’ (2021) Journal of Advances in
Economics, Business and Management Research Vol. 649, 393 — 402.

? Spovsuynuiiswerandnslng wnsdins iy 2560.

* United Nations, ‘International Covenant on Civil and Political Rights — ICCPR’ (1996) Article 17
“1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family,
home or correspondence, nor to unlawful attacks on his honour and reputation. 2. Everyone

has the right to the protection of the law against such interference or attacks.”
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for case management and litication is driven by modern information technology,
as well as artificial intelligence using big data systems that support the trial,
where most of the data is collected, stored, and used. It is questioned about the
issue regarding transparency of access to that data, and may lead to problems of
unlawful collection of personal information.” Accompanied by the study report
presented to the Council of Europe by Prof. Rob van den Hoven van Genderen,
a professor and lawyer specializing in artificial intelligence law.” This pointed out
that technical investigative measures relying on modern technology and artificial
intelligcence to process the case without the suspect or the person being investigated
being unaware of such action. May pose a risk to the arbitrary and unchecked use
of those technical investigative measures. Moreover, the nature of the incident or
activity for which the information is sought out has not yet been clearly considered to
constitute a criminal offense. Accessing personal information through such technical
investigative measures may directly violate the citizen’s right of privacy. Thus,
the violation of the citizen’s or an individual’s right of privacy from such measures

may lead to more serious consequences than the traditional investigative measures.

Conclusion

The fact that artificial intelligence can support in-depth information to assist
the case trial, analysis, and process the previous cases data relevant to cases under
consideration. Enabling those involved in the judicial process to determine the outcome
of similar cases also helps judges in understanding and knowing about the possible
impact of their judgements, resulting in a more consistent and fairer trial proceeding.

In addition, artificial intelligence technology can help promote universal access to

“ Ayush Kumar Verma and Krishnan Ramanathan, ‘Data Privacy Preservation in Digital Forensics
Investigation’ (AIP Conference Proceedings, 03 October 2022) <https://www.researchgate.net/
publication/364143483Data_privacy preservation _in_digital forensics_investigation>
accessed on 22" March 2025.

* Prof. Rob van den Hoven van Genderen, ‘Cybercrime Investigation and the Pro’tection of Personal
Data and Privacy’ (Council of Europe, 25 March 2008) <https://rm.coe.int/16802fa3a3.> accessed
on 22" March 2025.
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justice by providing low-cost legal assistance through intelligent interaction systems
(Chat Bot), case management robots, smart court systems, and online platforms.
This allows the general public, especially vulnerable groups, the disadvantaged,
and those living in rural areas, to gain convenient access to the judicial process and
legal assistance. Moreover, application of artificial intelligence to agencies whose
responsible for routinely and repetitively administering activities relevant to
the judicial process, such as document verification and case management. Instead
of deploying human personnel to perform such menial tasks, while enables the
rotation of human personnel to work in other positions that require special expertise
or discretion to make a decision, resulting in the reduction of delay in the trial process.

Furthermore, security services and justice agencies are required to establish
certain measures to regulate the appropriate usage of artificial intelligence, to protect
citizens’ constitutional rights. As the application of artificial intelligence in legal and
judicial contexts comes with ethical challenges, it affects the administration of justice
in the entire system. From judges, prosecutors, investigators, court officials, lawyers,
liticants, all stakeholders, and the state itself, both in terms of readiness and capability
to cope with the complexity in case adjudication, through the application of artificial
intelligence as a supporting tool. Because if the artificial intelligence system is not
being carefully examined in various crucial elements, such as the system developer,
data entry operator, database, and the discretion of those involved in that artificial
intelligence system. And, lead to biased data being inputted into the processing
database, thus, posing a risk to the fairness of the trial, owing to the fact that such
an artificial intelligence system may reflect social bias that prevailed from the past
legal information. Thus, making use of the diverse and appropriate data sets, database
auditing, and regular tuning of artificial intelligence algorithms are essential toward
the solution and reduction of risks in bias embedded in the databases.

However, the application of artificial intelligence in the judicial process still
requires the development of a system that can provide a reasonable cause and
effect, regarding the legal issues that need clear separation. Between the information
that is still disputed and unable to reach a clear conclusion, and the information

that lawyers see eye to eye on the issue. As well as the trial process in the court
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system must be clear, and still rely on discretion in considering the cases. Therefore,
there may not be any instruction in an artificial intelligence system that can link
the two elements together to simulate court decisions with pinpoint accuracy.
Also, since the court has a duty to consider cases in a reasonable manner, consistent
with facts and legal provisions. Thus, the decision of judges is a complex matter,
requiring legal expertise, experience, emotional fortitude, morality, and ethics as
the main elements in interpreting legal provisions in the consideration of the cases.
As we are unable to ignore the human “Right to make their own decision”, even if
the law is a crucial process in the social system, it is also a process in the system that is
subject to human decision-making. Thus, the judges will surely realize when to strictly
enforce the law, when to show compassion, when to exercise restraint and reserve.
Because after all, law, judicial process, and artificial intelligence are all things that
humans made, and things that are made by human will always harbor the thoughts
and discretions of the human creator.

In conclusion, even though the artificial technology has developed
exponentially, and can support the judicial process with increased efficiency.
However, human oversight of the system and review of the results of artificial
intellicence analysis, to ensure that the cases in consideration are ethical, fair,
and transparent, are still essential. Even though an artificial intelligence system
may be able to improve the consistency in adjudication, by referencing previous
cases’ verdicts and reducing trial times. However, it’s still unable to eliminate
concerns in the reliance on algorithms, which may be tainted with biases from
developers, database operators, and relevant stakeholders. And, potentially lead to
the perpetuation of disparity and inequality in the justice system. Therefore, to achieve
the goal of integration of artificial intelligence into the judicial process, continuous
vigilance is necessary to reduce the risk of artificial intelligence taking biases from
the database into the processing of cases. Also, upholding ethical standards that
prioritize constitutional rights and social justice, through carefully addressing the
above challenges, could we achieve the ideal of harnessing the usefulness of artificial
intelligence in safeguarding constitutional rights, promoting justice, and creating a more

equitable legal system for all citizens.
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Abstract

“The Right to Know” is regarded as an integral part of freedom of expression and
freedom of information, which are significant basis of liberal democratic regime and
legally recognized by international and domestic law. Additionally, the restriction of
the right to know shall not be imposed, except by virtue of a provision of law enacted
for legitimate purposes.

This article examines various aspects of the right to know including its definition
and global context and its constitutional recognition in Thailand and in other Asian
jurisdictions - South Korea, Indonesia, and Taiwan. The notable decisions of the foreign
constitutional courts that illustrates the protection of such right are also mentioned.
It might therefore be mentioned that the development of technology that affects the
ways of communication, the acquisition of information, and the expression of thought
illustrates the significance of the right to know is a significant basis of democratic
regime where the right of people to participate as the sovereign people is apparently
recognized.

The findings of the study, based on an examination of the definitions of the
recognition of rights at the international level and within the Asian region, highlight key

issues related to the Right to Know. These include the role of emerging technologies that
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enhance communication capabilities and access to information through social media.
However, such technologies also pose challenges concerning privacy, the accuracy of
information (fake news), and the security of personal data. In addition, the article offers
recommendations to promote the Right to Know as a right that enables the public
to recognize the necessity of state information disclosure. Any restriction on this right
must be limited in scope; specifically, the Right to Know may not be restricted unless
such restriction is prescribed by law for a specific purpose. Furthermore, the promotion
of public participation is emphasized, with the state being urged to recognize that the

Right to Know is an inherent human right possessed by individuals from birth.

Keywords

Right to Know, Information, New Emerging Technologies
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v & | = P a & . A )
to know) sutludrunilsvesaininlunisiansniudnauiu (freedom of expression) MLu
FINgIund1fgyveInIsunasesszuaulszysUlee Fadunisunasesiilidndunuszyvu
Tunsfidsulugiuziiivesdiunsesulneegaurase

1. @n5lun133u3 (Right to Know) : f814ANUNINLAZUTUNEING

puiildnanundadnedudn “anslunsiud du fedudiunises “w@dam
Tumsuansarudaiiu” fudu mnfinsalefuiufensagiiui “avs” Hudunies
RN usnszi Tnendnudn fdn “Gns” (ight) Wesunsienuimaned s1unente
UsslewiingmaneusesuazaunsedliunyanalusuiiazBondediyanadunsesiinis
othdlnagnanil vy AvdTanelAauihiudyaradude vasfidi “@dnn” (iberty) Hu
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sounisnszvinognmiliegndln amedl “w@inin’ Wusiunafiyeeatiufiegmienues
Tunsindulafiagnsgyhnsviesaiunsnseiediddaegimils Ingusiaannsunsnues
vioaseudainyanadu Ay snfiasunudiasiiuin “a@lam Huddidldnelian
wihiuryanaduaniduety “ans” uegrdla®

91nTeIUANUNNIBVOY “ANT” war “L@3aIn” f9nand nsalenveyuuladn
“anslunsiuy” wianfuduniwenainwlunsuansanudniiu uifdeldy “ans”
Ussinvnils wazsoanududnsidensdosdnafunsseniesliyanad uivinfifiazdea
nsgvhmsviesariunsnssiiliedosiuavsdananld egslsin telunmsmharandils
Aty “Anslunisivy” Adnduiazdeadlemnumnevesdnidinaridenou eils
oA aLiian1s@ne Inermans LazTamssauuisanyszund (UNESCO) ldoSune
ANUduiussEninaaTamludeyalnans (freedom of information) fiudnglunissus
wiliegaiialadn winmludeyatnansieduedesfliofddydmivdszuvuluns
muANRTIRaeUMsUfTRnThivemnenuasgleanmoudsidun gy (secretiveness)
N15M330 (corrupt practices) wagn15Usengffivey (wrong doing) lagLasnIneIng

° ussdn Aend, waniugudeaiuavsuazasn muazAnansa Ty Gryayvu, 2548) 53.
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a1afmueguaulaindy “anslunisdnisoyatia1svewmnesiunis” (the right to
access information held by public bodies) uaziduasaniidonlosldtuadnimlunis
wansauAniusuiuavstuiugiuosyed uasilugmaetuadssruautszesulng
wazsINAUIa daemai Anslumssud (Right to Know) Jwanefls Avdveayanatioy
“Tamsnlumsdndulalubosiifivansenusonueslnglafudeyaetnansudou vauiaiu

& % Yo d' Y o a 7
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Fofinnsananuduiusseninadnslumssudivavsuasiainmdy 9 MAgtesmui
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Adauazaounlasunissusesluszavainalaedannasseninalssmaduansuyve vy
919 Ufjeusynannadniied@nSuywesu (the Universal Declaration of Human Rights: UDHR)
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SENINUTEUNAIIN WFNTWAIDUALFNEN 1917184 (the International Covernant on Civil
and Political Rights: ICCPR) lnUsysisusasdnslunissuilivudeatuiulgaaainainme

anduyvevu Ingludauni 19 veinfinsenineusewa Amuadl “(1) yaraynaAugauiians

=

=~ & a =3 1 aa a =
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JoyawazauAnnnyialnefiindasidadcvawnu ldnnzdunsme n1sdeu wienisium
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[

TuszAuginadneie 017 eudyanelsuiniednsuyvevu (the European Convention on

Ag]

LY

Human Rights — ECHR) uagaudyanetusiuinmiednsuyyesu (the American Convention

q g7}

o va o a

on Human Rights) lagly aydyaelsuaimreansuyvevu (ECHR) ladysiAsusosdng

9 7]

UNESCO, Freedom of Information: the Right to Know <https://unesdoc.unesco.org/ark:/48223/
pf0000193653> duAuLile 14 furaw 2568.
Universal Declaration of Human Rights, Article 19.

International Convention on Civil and Political Rights, Article 19.
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10 European Convention on Human Rights, Article 10.

"' American Convention on Human Rights, Article 13.
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2. aws‘lum'ssus (Right to Know) = awsmusssssuum (Constitutional Rughts)
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 Sesvsuywiesverandnsive wisdnsy 2560
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(1) sunsusasindstoyaniesnasasisuzlunseunsesaminsnuyesigmuiingrnedayef
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(3) Wewnhewnuvesizlifuindosnnisnszimionisagiiunanseyiwesiisenis winou
M39gNINMVDIMUIBINUVDTT
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5190784790598 W.A. 2560 (F1TINUAUIBNTANEUNUIIYYT, 2560) 60.
¥ Spevsuynuvissvenandnsing wisdns 2560
199 59 $5Feudameteyaniovnasassurluaseunsomesmitsnuvesly Aliteya
Aeafumnuiuamesizriofuruduvemisnens aufingmnetydd wazdosdaliszvsu
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T ddnauaviinsanigunusiegs (@eesse 15) wih 88.

018a1SANaSSSSUUNY UR 27 aOuA 2 (NsNN1AU - SUIAL 2568)




2.2 anslun133u3 (Right to Know) luigsssuynyuvieansisuiginva

dmsunmalathy Syosuuglatnydfduasonainmlunsuaninnufniiuwagiasnm
vosdomavuliudnadiostilunng 21 uinseduiléfnisnanidsdnsludoyadinas
(the right to information) TiTunsiane usseulul w.a. 2532 (p.e. 1989) Aasgossuuey
IefdAtadeinauuiussinglimaillesnauiiavisnussssuyaludeyatnams lasferdu
druvilwesdvdluainimlunisuansemnudadiu el madgorsuyaiuiud waulealians
fazowelidamedoyatieglurnunseunsesamineuyesss vzt Sgunadtnii
FofiRn i fesvateyaiveusengmne uasmstdulingunedunsiemsiiieivun
vouimasdnsiananilifeindudeulaiazilvavsiuinafatuaidunw iR
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Aenasnfla1idadevesmaszsssuugiuilugnissusesdnsludeyarians
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Y wa o

(the right to information) $gualaiinsdayaifsusesdnininaietadunisnisiduasusn

Y v LY

Tul A.A. 1993 Imﬁmmﬁl‘uLﬁmﬁu%'guzyjzﬁmmiam’;mawwmﬁ (the Military Secrets
Protection Act) Ssaunelsiinslamennudunmmaiieusslowdanssny wamini
ladinn 31350 An1sUnnetayaveaniieaunIasy (the Act on Disclosure of
Information by Public Agencies) LileliUszmvuiidausuluianisuesss uaziieliiin
anulusslalunsanfiunisianisvesss dsderdunislunszuiumsufsuuszusulag
Tnsniseygalidsssuanunsadidedeoyatnarmiedidnnsednd wazn1sdads
ANENTIUITN1TNA T T AN T3 aY19815A18 (Information Disclosure Review

Committees)"’

' Constitution of the Republic of Korea 1987

Article 21

(1) AU citizens shall enjoy freedom of speech and the press, and freedom of assembly and
association.

(2) Licensing or censorship of speech and the press, and licensing of assembly and association
shall not be recognized.

(3) The standards of news service and broadcast facilities and matters necessary to ensure
the functions of newspapers shall be determined by Act.

(4) Neither speech nor the press shall violate the honor or rights of other persons or undermine
public morals or social ethics. Should speech or the press violate the honor or rights of
other persons, claims may be made for the damage resulting therefrom.

¥ The Article 19. Country Report: The Right to Information in South Korea. <https://www.article19.
org/resources/country-report-the-right-to-information-in-south-korea/> Zududle 17 flunaw 2568.
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2.3 anslun1s3us (Right to Know) Tusgsssuynuvisansnsuigdulaiide

dmsvarssnsgdulaiifody anslunssuiniednslunisdifsdoyadnas 16
nsUyeiRllusgssuyywianssasy A.e. 1945 sloadiittimsudluiiuiugded a.a. 2000
Imammﬁ’lﬁuLﬂ'uLauﬁaﬂdnléfﬁ’fgﬁﬁﬁiwLawﬁwﬁlu%’agaﬁnmiiﬁu%’gﬁiiméfg 11M31 28F%

[ 1

Falvin133uTesin yanannaugendanilunisiaredsaisuaznislasudeyainiaisiie

Y
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99 UTEaIn luN STAILIAULBIUAE NAIUIAN NN UNITIAY . TIUVISNANT NI
195U psouases iusnw Uszaiana wazaeneadeyarnaisiulaeeidedaamigsig 9
nilegla

v

uanaindl Tud aa. 2008 a1s1smsgduladideldinisndstnadinindame
Yoyaas13aiz (the Public Information Disclosure Act) Inedinaldtsduislouil 1 wouaax
2010 sl ﬂgwmaé’fma'nLﬁm?jyumﬂmi‘%ﬁmaaquéﬂgwmaéaLmé’au (the Indonesian
Center for Environmental Law (ICEL) @sld3unmsarfuayuanifidaulfidenarsandiu
Hapsdnsnavssdsnuuasszrsuialy® Tnedfngussasdiiielinisdanisdoyaidu
sUsssHINNB9TY WfissrAvBnmuasmasglunisiiiu qua uwardnssdounudnuassue
WeUszlemivesasisaziazmaianndeyatnansiAsdestumhsnumsisay Tnoay
Aosrnflsieanisaseuraunisiamdayarnasindulegresmsuasusendn ogelsna
ngunedslaivualisedn Ussnwuiidosnisvedeyarnamsazdesssymnnareiniies

lunisSewedeyaimasme” waznevdningurinefanailnalideiulud a.a. 2010 ud

% Constitution of the Republic of Indonesia 1945.
Article 28F Every person has the right to communicate and to obtain information for the purpose
of self-development and social environment, and has the right to seek, obtain, possess, store,
process and convey information using any channels available.

! Article 19. Country Report: The Right to Information in Indonesia. <https://www.article19.org/
resources/country-report-the-right-to-information-in-indonesia/#edn1> Aududlo 18 flunaw 2568.

“ Article 19 Free World Centre. Asia Disclosed: A Review of the Right to Information across Asia.
(London, 2015) 35.
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galatinsnasudouivnenisdeiuldsgdaaRetnmlunisteyay1ias (The Government
Regulation on the Implementation of Freedom of Information Act) uagsztieu
ANENITUNTNANTDYAUIATIINELINTFIUNTIIUSNSToLaU1I81501ATT (the Central
Information Commission Regulation on Public Information Service Standards) uidu
ngvaneaduseniieliAnanudanulunstaiuldsgiyaadeiue

uiudn WNTisgTsuygUesans1sasgBula il dlains Uy dRsusesdnslunisius
vedanslunsinfsteyatnasiiidunsans widednsudlufimduigsssuygud
AldtinstyeiRsusosdninanionliogsdnudslusgsssuye ﬁmﬁy’aﬁmimmawmaé’wéﬁ’maa
wiglanssinaninadeduldldatdunsufin

2.4 An3lun133us (Right to Know) Tusgsssuysyldaniy

v iuinstarldsgsssuyauesmuedludo “Constitution of the Republic of China”
detudl 25 Suneu ad. 1946 wazdnmsudluiuduinudmansnds widdlddundwgm
ﬁiﬁm5%’11imﬁwﬁiu%aﬂaﬂmmﬂﬁﬂumiLa‘ww mnuein s QATUTONEEIAWIUATIERS
ANUARLIL N1958U N3deu N13WeY wazn1swewns Lilunnns 117 egnelsid Sgossuyey
gﬂlﬁﬁ@fﬂjﬁlﬁﬁ%%ua%Lﬁ%ﬂﬂwﬂgﬂﬁm8171";;]ﬂﬁiy,fﬂ:a‘%JUi@ﬂlﬂuiﬁ:ﬁi‘iuuﬁigﬁiﬁlmlﬂ@’lﬁlgﬂﬁ’lquﬂ
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LL?:IIR]$ﬁ‘lﬁﬁuwﬂﬂgﬂ§°ﬂaﬂ§§ﬁiiuuﬁ@Jﬁiﬁﬂ’ﬁ%Ui@ﬂﬁﬂgiu%@yjaﬂh’aﬁ’]iaEJ"N‘lquﬂLLﬁl\‘l
uinszdusguialdniuldiniseannguuisddusorindeainmludeyadnaisnessy
(The Freedom of Government Information Law) FallnaldauidioTuil 28 Sunau .6 2005
fail ngnefinamitingusrasdiies s aruagmnliuiussrmilunisdnduas1itoys
Imansvesniaszesiadusssy weUntesduasesdnslunisiuivesssnvuy ioiiiy
AU sl uaNs ST uAZNIIASIIdEUTRIANALT e SIuduiioduadunisiidtusiuves
Uszvudluszusulszrdulae™

# Constitution of the Republic of China (Taiwan)
Article 11 The people shall have freedom of speech, teaching, writing and publication.
#* Article 19 Free World Centre wti 45.
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3. N3ANATELENEIUN1TIUS (Right to Know) laeraigsssuyey : Aege3tiady

NnmsavAusetsiitaduvesmasgssauyniuansifuisunumlunsfunsesdns
Tun15¥u3 Right to Know) Tuidlesiu wui masgsssuygnesiiiditadediieadesty
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3.1 ANIAAYANATISTTUYYUMIAITISUIFNIME 91 88HuUN-Ma22 asduf
flugneu 2532 (a.4. 1989) nsdinisdsauazasiasounssudvsluiinu

dufunindsluaftiietudeufiazinansigydfnalametoya (the Disclosure
of Information Act) Imaﬁﬁﬁaﬁaﬁtﬂuﬂ%ﬂLLsﬂﬁﬁmiiauLm%wﬁiuﬂ'ﬁ%’uﬁ (Rights to Know)
Wivanslunisdesveliamedoyarinaisieglunnunseuasosmemisnuuessy
swiadumsimuanihinusgsssuyguesiuasesinsunasesduiiosduinsfowmeusues
7N133890Y0LAY1IENTINEYOUMEN NNBUDIUTEVIVY

# Constitutional Court of the Republic of Korea [1 KCCR 176, 88Hun-Ma22, September 4, 1989].

m 018a1SANaSSSSUUNY UR 27 aOuA 2 (NsNN1AU - SUIAL 2568)




Ffedlunfiiiiudfomndmesgssauyniidunauigassuy was 68 13Ais
Tneffeadiui fudimlisudunensnandammendmnasasunmdldmnidunindauuesss
Tneigeslinsumnneu waziilefiazBonfesdvslunindauluifuiuaniy (Fesdlites
seorgnIes Ae Wnthwamaualesdveu Swinagesila (Supervisor of County of Ichon
of the Kyong-ki Do) \ioveliiinismsrndeuuarAnaenienarsavisvesthaady msésae

12
=1

nsldndruyana nsdrseiidu wesdyindfifuinulaemauna el fnfodld
fudunsle q eatumsdisaiitusssmslififuduyana fomaiifedsdudfomnd
yadgsssuyapiieliudanslisiiunssanansudunsandedvslunindauvessos

AasgeTsuyey Wnenainismasesssuyadesdnann 8 1dee laitadesusesdns
Tun133u3 (Rights to Know) uaziliadedn mslidiliunisvesgniewmnumiowevesyies
fvelinrnaeuunazdndiunenanstu Wumsnssyiiidanieudsotgsssuyy eswn
WHunsasidinavislunsiuuesFos sisil masgossuyaiiuin wdnmluniswansadaiiv
nazdeinanuddldiunsiusewume 21 vesssssuyry AmualinisuaninnuAnuiu
wazn1sdeansannudnuazariniulaeiadduasdesduduinanmsneguvesnudn
Tnewedidoriou Fanmsneguvosnnudalasiaizannsaied uldfudlasnadfedoya
fiiveme Fewnid avslunisdids swus uasUssanadeya vie “Anslumsiuy”
Fefledmsounquogluainmlunisuansanufniiy (freedom of expression) il
anszdndiyuesavslunisiud tufe Avduesypralunsiuideyatmasiieglumnuaseunses
Y0455 visenAe avslumsdesweliinisUamedayanmireruvessgeududnsisonses
futes Frewnil anslunisduddedinatedulnonsemusgsssuygy tnefivndesiinisms
nguanele o ielddadudn dadu wingesUszasdiiazfosweliilametayatais
Tnsuausglovtiduroufongring wagnhonuvesdsdumaifiazneuaussiamssianan
TngUsimnnmsmsivaey nsdifiod iddamlumsuansmnuAnifiusasdesnasy vielasnm
TunsuanannuAniuaannns 21 vdeesduszneudu 9 vesdvsdnan Ae avslunisiuy
YBIHITBINATLIIN

ogalsfd Avdlumssusihuilfduavsiiana (absolute) vnusansngndninls
Tnsnsdiadvdananagdesinsanduiminssrimalstlonifigninwlinnmsdita
futuspiuresavslumssuiiignaidn sl avslumssudasdeddsunisduasesogianii
seypraitomauuiiuguvemaUstlovvasiiu srulaftlAdusunneseysslosiassns
oy malametoya edlisdeynnaiidnalssloviiiodedlnenssgomdudisniu
dnsunsdlil msdosmelenarsteyaiefuodmiunindlitouiuanuduviodosnntn
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wazmadamedoyasananAdlddeindunisazidanundudiudives]du (nvasion of
another’s privacy) nadiidlifivapafiagdesdudunishiliamedoyaenarsdandn Fay
nshidfiunisvemihenuvesgrenisiowevesioisdoindumsasdaanslunisiul
VBINTBY

3.2 AAdaduAadgsTsuyuvisinstsasgaulaiiide 1 9/PUU-VIV2009 asiuil 30
fiunaw 2552 (A.A. 2009) M HBLNIHANTTUAzKULBE1sliTumanisTunsdands
WalUvesanBnadvvniiusnuisznvy andunusiegs wasaniatygussuvy
sEAUNINA®

masgsTynuiiamssassaulalideitedelinsmeunstad naruAuRey
nadensslifioifunistaresssssuyy arulafinamsundduliiiedestuuse ifuie
foyaluguuuudulafioradiunardodiulnwioliiasadinsiudondeilu deil namstuasiu
ogdlaifunenishifiiansenuseiedamlunsdndulaasesuuuesifavsidonsa idesan
nszvIuMIasnzuLlfiasaAuaud

dmsudafieniduadiiu 4¥es Ao vsssnuuasiavinsvesamnaifeaufndiu
d1871984g (the General Chairperson and the Secretary General of the Indonesian
Association for Public Opinion Research) Tugiugnaiiiesdulaii@egidiulaidsain
M3RTIIARUANLTB UL FETTNYvINgrEefanan IfdudFeaiiovelingiaaey
ATAEURB TS TINYALBINg e 1Tl 10 T 2008 ndhenadenderialuresaundnardiyn
fUsnuUssnvn anfunuegs wasaniunusugssedugione vl fiesddolduds
3 Uszifiu namfe Usen1susn 1ne 245 253ades deimuaternulumsiseunstading
anuAaiulugsnaiumdendendaiunisasfaai nnvesssevuiiazyinide
waziiauaNaNTIdY uenani nad1 I IARTuTIUsEasALenTITensnszniing
vosiiAvEidendaisafunsruiunmadendaialy fudulsslowddensimuinmnin
yoansidonsaily

Usgnn3reLN 151 245 255AENN WazNms 245 253V afvundernalunsmeuns
namstuazuuuegdliifumansluiudenduiluidaudsiuaudisanensesauuas
AUANINEINIINGIANERNS (achievements of civilisation and the advance of science)
Tnsiamelursnanfiinemansanunsafiaglideassng q dudiandada venaind
mMsiaLImMaIngmansuazinaluladAnaslasunsimuannitiazgnitde oglsia

% Constitutional Court of the Republic of Indonesia [9/PUU-VII/2009, 30 March 2009].
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uanstfuazuunegliifunainisildmsgnioindunanadendeiiluegradunenis
Hesnuanisdenisesnaduministeueguuiiugiunisdindulavesannssunismadens
(the General Election Commission)

Usgnsaaving 11As 282 Wagaas 307 Saimuslnunisengdmiunisiweuns
nad1TIIANNAATiuLazianTiuazuuuegsliBunems fedumsimvualnenmsengn
Toiuravisnusgsssuysy Sadumsdadewnam 28D 1ssevilwesigssauyg Tusesrm Loy
voanguane (legal certainty) uaznslisunsuivhesnaniieniusenthngune wenanni
1MAT1 282 Waraas1 307 Sadnrentngn 28G 1ssAnd V29555 THYLY \losanundyad
sananilalvidevesanuiunsuasnisiuasesanarundierliansiesdostuadam
TunaIginis

asgssyaiansanudiui dvdlumsdoans 195y v Uszanana uasiweuns

v 1

U8yar11&13 (The right to communicate, obtain, keep, process, and impart information)
FalssunsAunseanuanng 28F vesigessuyey Lisnagnirfnlasaing 245 255na0s
¥9anNMIY 1avd 10 U 2008 MunANNIN AsHeunsHAd1SI9ANAATUld eI
Tasiogssaugy nulailiifetesiuuss iivieteyalusuuuudulaiioaluanmieituln
soffasadasiuidendaialy anefluins 245 233nany vesngvane 1aadl 10 O 2008
liaenadesiudnvurvesnsiuazuuuegslilumenis uazduluguassanednslunisiug
YosyAna uan Nt wamstuazuuuoedli dumansfilifnansenudeiainmlunsddula
avnuLLTeNAVBFonds asnnsruiumsasasuuudedldfuanacd daunns 245
2530 weengvane taudt 10 U 2008 ldenasuilsld esandeldudsesiouisadu
1191571 245 953AABS UAYAATY 245 135AANN YBINYMNY 1avdl 10 T 2008 LTunsalisuileld
NaMAD 1M 245 1TIAT %qszq’jﬂ “Msazdiauntiuel® 153Rd8e 155AAN wATITIAG
foifunsnszvhanuRaneonailunsidendonll” ssfertenameiunng 245 153ad
Yoy il 10 U 2008 winiu dffesdlddomelingnaouanuoudae fgssauyny
wiagnsla wenand ANasgeTTIYd N unatlnemergismualinuunns 282
wazunUnyeAunnsn 307 nsiedgesTuuey Lﬁaﬂmﬂﬁa‘[é]’ué’waqé’%’aqﬁLﬁ'msﬁaqﬁ’ummﬁ 245
155AEDY HUARAMIUNY VLY

=X aa v

AFBANARINAY ANAsESTTHYLIN T SuTe N foacunsdIu Inaiud

o

119157 245 155AFDY UM 245 255AANN LA 245 155AM LaNZluAUNNeT9 UL

‘Vligu’j’niiﬂﬁ@ﬂ 19IAENN LA TINDININGT 282 WazUInTT 307 VNN NNNEY v 10 Y 2008

va v 1

dnvsoudwiosgossuyey sulunaliundgaAninandunaldtsdu

o
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3.3 Mitledermaigsssuygldviu 7 509 asduil 7 nsnguAu 2543 (A.A. 2000)
ARviiuUszIme

aafgsssuyglaniuldidededn Ussnangmungergn wnsn 310 153ands
Laza1ns1 310 253AaeY Farivualnunseryrdmsunisuiulszum lidedndu
nsazfindnslunisuansaufaiiuvesussevy (people’s right to speech) vnidl
UseloAusnuesnngl 310 253aaa YesUszanangmneeng dsivunin fseviauiio
doulaignading vndendnvmiuduads Wifeindunsasdinainmlumuansarufaiu
drunas 311 vesUszinangringeng dafvusliyaraiiaconanmiennuuia’

va

aeldaniunisalfidmuald deulignading AladdednduuniygAdddymuivady
AIUYBUMESTITINYEY

dwsudeiaaiduniiiintuiled a.e. 1998 lnsesAnsiwamonsy (NGO) F0n
Walfuf3UeeAnNINa1n1T (the Judicial Reform Foundation) laeanuuuussiiudnsy

a

Anmnwiikinueanunemedeulunginyss 2,300 Ay Ingransussdugninewns
lutidgaiu Usngdn Sfininwrdnuiuvnauldsuazuuuainimnduaziuy 310Uy
nildlunndAininwidanailalaudedn yadsusvesdnsnainistansevimiiuyseum
= vy aa o J 1 <@ VY a A a ad 9 1 = ¥ a

lnguileyaiiBanany egalsinu gimnwniasanedd @ldlynildunngiininum
fignuseidu) ladsdeasdedn nisndudszumldaisdunisnszyimisengimiely
Fannlimsenidn Ansadvsamsiiiaideorioaseuluiavintu Mmewall dinnw
2y v o w i Y = v = 9 g & a Y
FelagurFesdomaiysssuyyiievelriinisinnusgossuyglulseiaud vusiiediy
H3esBnyeluadil Wuddednanineasatunids Feldsisnuinnieriussuuniionig

[

NENTNANLIALLAZNTHOANS (Minister of Transportation and Communication) Fudislesu
nsusasalvi EldRusuUsrnaduRuiennusstinaaui nSeuruansnufnudi
Aeafudestndn Inedeuniguunidiuldduiesifodnludenmiiulszam uagmalds
Afivnnwigaetndanuiia fievnfinandddudiin inm 310 wazaas 311 veq
Uszinanguangengiagidaiad iwlunisuansanufAaiinvesdouiasy (the media’s
freedom of speech) LLaziﬁ?Juﬁw%’aQGiama%’gﬁisméaujLﬁaéua’[,ﬁﬁmiﬁmm%’gﬁﬁugag
Tudsediuil

*" Taiwan Constitutional Court. [No. 509 Defamation Case, 7 July 2000].
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ANASEETINYRTUIENINTT w@EnmlunisuaniauAnviuvesUssysulasy
NNIANATEININNINTY 11 VBasgesuyey nanfe LasnnlunsuaninuAndiuyinlimnde
MsmsErinfamsuiunuioweyana MsAnfedoas NUMIMAIINTI MIRDUAUBS
anslunissuiveyana nmsadeanufaiuasIsay waznsdaasuianssunenisdies
wazynadanuiiviarnuans dewgid i@3nindina1idslionagnueneenainnisinlid
nsmundruUszyUlnenniloy (the development of a democratic diverse society)
Fofu $53smsdasinuuasduasonainmdananuifieznseyinld egnelsfia w@inm

(% ¥ '
v = A

TunsuansauAaiuetagnandaldifieduasesdniduiiugiudu wu Jeidusdruyana
warAududiui sudssnymausyleviasisue

wenanil rasgesTyfaiui msfizimuaidediadiamlumsuansanudniiu
msilunsidengmisuna (civil remedies) ¥son1sadlnunisegy (criminal punishments)
vievaesUszmsvieliitu msazdosinnsandaddng 4 wu guildelunsuuanunguune
YosUTzETU MIAINAVBIRsY unummihfivesnaiBsiemauns wagindnuayite
vosfUURTvTndudomary fewail madgessuyniatudn nsdlienanaaldd
msfmualnesoEmsun ViU sz ddeYgsssiysy uenaind Sudiui nndeides
vosflsuanudsmeannsauilvldlasnssamedusiusitu (monetary compensation)
nsdifferveyuulein iflgusmsnstudonidasslumviiuussamidu Jensdlfnan
lifoindulumumanunsusifiwiaiesgsssuyaiiysdunsesdnsvesusyany

ofls Uszananguieeng 1ms1 310 55avils fvual flananfademeuns
faiesefioravhliodemosyaradudoms lnsiiamunlidefisianiugnioasiugmssne
fiunsginaruiaguniuszam waedesszndinudianlifunid viedanszerdu vido
UUlsiRuvilviluriiuneaans vz inn s 310 153aaes vl dlaimeunsdeiiinasesngn
Tngldarednualsnusvionimig desszanslnudianldifuassd niedianszaedu
veUsulsiAumuviluneaans Insmasgsssuyauiuimsirunlyeiiunndsfunudnuasy
yoamsnszyhauRnguviudszaviu GudsiduietestunsandnaviuosBu iy
unUyelaninanidaenadesiundnauladnaiununing 23 veesgssuye

TudhuresUszloausnuesnns 310 155Aa vesUssanangvagenan Advuali
yanalaiiamnsafigadldindomnuviiutszambunimais deslsidesiulnvluanuie
gwwi‘iuﬂwmmﬁu ANASEETTUYIU Umﬁ’iy,zyfaﬁﬁmum’tﬁ@’ﬂszﬁﬁmmﬁm 913l5ALRAA
mndernudsnaridusiaiu nsdiildmnennuiidnssyhanuiieiiviiesdesiigai
Formutuiuatusodidda mnudfnseviarafiaivgsumadoldidoruiuiueis
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vuilugIureeundngufidusiera §nsevitanuiinngeulisesiulingruniulseunm
wenantl undyelAnanandilieniunisen1siigatiresdun1susenueAIUnLIs NI
ANNRIYNNITABN AT NSTIAIRATUTRA U TAgYaeYeIdueIUARaBY TINEN

LY va o

fldeniunihfivesmalunsfumeanussusesisda é’aamaﬁ unUgaiininaisliazide
s mlunIsuansmURRLiuYBIYARa

dunas 311 vealsznangumnerfiunin yaeaiiaiadennufonnuiuigns
meldaaunisali fnungeulddesulnuiy A185ITNY LN UNUyalAfanann
Juteeniumangmneilinisduasenainmwlunisuansamdaiiuvesyanalnegain
nsdifshififymiAeatuenuveusgsssuyn dussiuihdoutsandidansofigald
vielaitu \unihfivesmaiiinsanaftusareguonmiioveunvesditiadeil

eiuIn A1IdadureeAaigsTTuLyAINa1ItIeiu wenanazaziouliiuds
mMsiusesanslunisiuivesyamaindudruniwonainmlunsuansanudniiu siud
Readlosfudvslunmsiuiieyarnasiaoianefeglunnunseunsesvommhsnumaigud
FMtademnanduandiinbunumvesmasgsssiynlunsiunsesdrslunisiuivesuana
suduavsnfanuddysedindluszuouiaiuszrdulneiinisuansanudnturesussanoy
Iefetnaes uaznsldandedeyaifiovstlovilunssuivesszvvusonsufiavinives
mafsiiduiedofideatuaieudunddiunssvoudssniulneasiamuasdule
IspgsiuunmAniuinanvansve sz vy

5. unagd

avislunn33u3 (Right to Know) uifsBuavilldunssensuimasaedniustuda
winssiuAlEDuavaTlaTusTusedlilasdausaduaesnuaisnuslunaanalasdonnas
semiaUszmaduansigwesy lumandufunduldfunissessuinduduvilweuainm
TunsuansruAniu (freedom of expression) é’uLﬂuﬁw%%uﬁ’ugmmamﬂﬂaiué’qﬂmLeﬁ
Uszrddlog agndlsfa meldusunvedanlugelamAfanififimstauiamsiuasugia
nsidlos denn wazinalulad ladwaliannsvensvouwnveaasnwlunisuansnuAnLiy
AlFgndrdnogusiianznsuanseudniiu nMsinsodeas won1sELNIMIAINAR

wihlu mnusdarseuagulufanisliandsloya nisuanam wazldBensesdeya lneany

v =

JoyafiegluanunsounseavemiguNAiy
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Article 19 Free World Centre. (2015) Asia Disclosed: A Review of the Right to
Information across Asia.

Human Rights Council Advisory Committee. (2021) Possible impacts, opportunities and
challenges of new and emerging digital technologies with regard to the
promotion and protection of human rights. A/HRC/47/52.

Sustainable Development Report 2024
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Article 19. Country Report: The Right to Information in Indonesia. Article 19. https://www.
article19.org/ resources/country-report-the-right-to-information-in-indonesia/
#ednl

Article 19. Country Report: The Right to Information in South Korea. https://www.
article19.org/ resources/country-report-the-right-to-information-in-south-korea/

UNESCO. Freedom of Information: the Right to Know. https://unesdoc.unesco.org/ark:/
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audisouaratiuayuimnensiannfissdu. Right to know anslas: M aweteyadiAy
ae/szm’am'a“Uﬁzy SDGs. SDG Updates. https://www.sdgmove.com/2021/04/06/
sdg-updates-right-to-know/
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AUAIY UAZNYVUY

American Convention on Human Rights

Constitution of the Republic of China (Taiwan)
Constitution of the Republic of Indonesia 1945
Constitution of the Republic of Korea 1987
European Convention on Human Rights
International Convention on Civil and Political Rights
Universal Declaration of Human Rights
SgoTsuUUiITITeINdnsing Wnsdnsy 2540
SgossuUnesweIandnslve wisAnsiw 2550

<9 Y
o/ |

sgﬁisugiy,Lmqmmmﬁﬂﬂma V!Vlﬁﬁﬂﬁ’l‘li 2560

ANNINYT ANILREVDIANE

Constitutional Court of the Republic of Korea [1 KCCR 176, 88Hun-Ma22, September 4,
1989].

Constitutional Court of the Republic of Indonesia [9/PUU-VII/2009, 30 March 2009].

Taiwan Constitutional Court. [No. 509 Defamation Case, 7 July 2000].
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Abstract

This article analyzes principles of Thai constitutional law through the lens
of Constitutional Court Ruling No. 18/2568, specifically regarding the holding that
“the National Assembly cannot authorize the direct election of constitution drafters
by the people.” This ruling constitutes a critical issue in determining the criteria and
procedures for drafting a new constitution under the permanent constitution currently
in force. This article draws on the theory of constituent power (le pouvoir constituant),
Thai constitutional history, and comparative experiences of constitution-making for
political reform, this article examines the principle that the enactment of a new
constitution is an exercise of the people’s constituent power. It focuses in particular
on Constitutional Court precedents necessitating at least two stages of national
referendums: first, to ascertain the public will regarding the desire for a new constitution,
and second, to ratify the drafted constitution.

However, interpretations regarding the requisite frequency of referendums
at each stage remain a subject of significant constitutional and political debate.
This ambiguity necessitated the Constitutional Court’s 2025 ruling to resolve such
uncertainty. This article illustrates that the democratic quality of a constitution

does not depend solely on the origin of the drafting body, whether it is a Constitution
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Drafting Assembly, a group of experts, or a non-directly elected institution, but rather
on the substance of the constitution itself. Furthermore, it highlights that establishing
a Constitution Drafting Assembly may engender conflicts regarding power dynamics
with the National Assembly if the design of its origin or process lacks clarity and
sufficient legitimacy.

The article concludes that the essence of drafting a high-quality, democratically
acceptable new constitution lies not solely in the form or origin of the drafters,
but in the design of a legitimate process capable of mitigating political conflict.
Crucially, such a process must facilitate the participation of the people through
referendums at appropriate stages, serving as a fundamental guarantee for achieving

a new constitution that possesses both stability and genuine democratic quality.
Keywords

Constitutional amendment, parliament, A Case Study in Constitutional Court Rulings,
Thai Political History
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<https://pridi.or.th/th/content/2022/10/1305> dufuiiie 28 fa1Au 2568.
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fifhnneuszuungrng fafusiunaiidldlisiunamungmng (De Jure) uwiidnuasdu
S uANULTUa (De Facto)T,mEJmiﬂswﬂg%{maﬂéwmaaaﬂﬂm%’gﬁiim‘gm%aamamﬁu
nsinialvdeessy Wy nsdlvesnsusemiadasninvesansgowsn tu a.a. 1776 v3e
msusndfuensiwues fues-aam Tu a.a 1999 iemsiasunlasszusunsunased
W sURIRHSama Tu e 1789 wienseAfaiasuilotudl 24 fquieu wa. 2475
s’mmmulﬂmmLmmsaﬂmm%’mmauaﬂimai%Uivmmauammi%ﬁisuuwiwLuaaa]'lﬂ
uwiasnsny Wy nadivesUssmadu e 1947 uas¥saTuynviengrunenugiuwie
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ogalsfinny d3gessuyvansativiienadunldiseuisuiunsdainigsssuysy
Tugatlagiurestsemalnelngiangludisaemamssudiiiuan (udoudd we. 2540
quiiedlagt) Iiun nsdainsgsssuyalmilaedinguszasdifionns “Ufsuniailes”
sionsuflufelivaaiuluantymiZosafigndassma aunuifAnigsssuyydew
(Constitutionalism) Faidununudniiazlisgsssuyyarednvaidnusliiduniesde
IumiﬁmumgﬂqumiﬂﬂmmLLasﬁ’muﬂﬂaiﬂé’mf]uimﬂa%'nﬁyugm (Infrastructure)
Tunsdnesdnsuimsdy Auasesdndialnmusssewvy wazUssnisdidgAoniaii

a

UszAngnnliiusguraluseuunisileasiuden1sasessuuniIununs1aeunsieaIuna
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wazinsuSulalassaianenisdlesviiadosnm'e

' n3ealng wSgsuiand, iﬁﬁiimum‘LuLLmﬂmﬁﬁsiu Jeyiles [moudl 11’ <http:/public-law.net/
publaw/view.aspx?id=409> duduilo 28 AAAL 2568.
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wiena tee nad war diwa 1weolus (Michel Debré) $3uuUm3dIN1INTesNIgfsssyl
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figrunaguant annsmiaueingneiiieacszrud wazdisnnafiiavluannizanidu
Wms1 16) aglsinny uldieusnsazduuddiafiosninuasdinssuiinvounasgan
wiguavessganifignindavevialidaauiu iedsstunisinaiiodeuinsuay
aaafosnnliundguia Taenalnniseduseldlindagnilihldentu Weandam
nsdusgunaUasass
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|3 a £ o A . N , . 1 [~ =3
Wunsisuauan1Uu1ansnsusgn 5 (Cinquieme République) 9819l dunN19n15113UNg
Uagtuil”

[

nsdeisgsssuysudunsdnniidouindndifeaiuusamalneiian Ao duda
YossgsTTIYQiEs IR maatulaqtiy vie “SgeTauygatuasisuisil 67 (Sixth
Republic) 11 aa. 1987 Tnefifanduunalasnssannisiedeulmiiionisufsumsidles
ailvuesmalumansaiusefimansiidond “medifiovszesulnsluifoudiquion”
(June Dernocratic Strugsle w3e June Democracy Movement) lullifeniu Sudunmssesiu
szUBUEAININIMSTIAUNEns uuILvaned Taelinsussysgnanslusiaussina
LazgUIadeaNTyusInadue 1N nnaNUsERLazLS AT U INLINA Tufign
T uv-g (Roh Tae-woo) ffiagnansslifugdunensunasienndou g-s3u (Chun Doo-hwan)
I§oon “AUsznim 29 fiquisu” (Uune 29 Declaration) MidunisuensudeiFonios
yosrfuszing wanifugaisuduedrndunmanisvesnszuiunmsufsy Tnefianszddnd
nsvaulsilinsudldgsssuyaiiesruunsidendssrsnunbuilaense®
nszuIuN1sTAIYgsssuynd a.a. 1987 veunmdlddulyldTnsdad
“an19e¥gosIuygey” (Constituent Assembly) finnanmsidendslmiiunisiams usld
NalnNI393913eNININTIANISLETBY Lnelanizsenianssnsgua (Democratic Justice Party
voshedou g-atu uaz T un-g) waznssadieduman (Reunification Democratic Party)
Tnevsansdieldsaudusninesgsssuygavulnlliaenadostundnnisluddszna
29 fiquisy wazthsesgessuyaiiiunsRsILaUsyiussusumenisiloaudiiauese
$5aa7 (National Assembly) Fsvivthiifiansanuazlvimnuiiurey wasiilelisgssuyy
atulmidfamnureusssugeanuazasiouanduswasssrmunuiildsodin wdsman
fisnasgsssuyaiananiuanauiiureuresiganiuds Aldgnirluliszvvuissina

asUssruAlufaunaIny A.e. 1987 waglasunssusesmensuuudswiuriuissesas 93"

' Vie Politque, ‘La Chambre haute avant la Ve République’ <https://www.vie-publique.fr/
fiches/19487-la-chambre-haute-avant-la-ve-republique> duduile 3 NEAINLY 2568.

s ngefian, ‘erudumaiessgussmsinviald fugaudwesaniulszduleg’ <https:/pridi.
or.th/th/content/2024/12/2267> Auduiile 3 woednieu 2568.

¥ Constitutionnet, ‘Constitutional history of Republic of Korea’ <https://constitutionnet-org.
translate.goog/country/republic-korea? x tr sl=en& x tr tl=th& x_tr hl=th& x tr_pto=tc>
duduilo 3 wgainou 2568,
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Mnverandnsauiloud 5 wwiou a.a. 1818 uazUszmelisgssauyauisansisaista
A.A. 1833 a2 ﬁLﬁmmmmﬂa’mLﬁaaLﬁaoﬁ'aé’u&ia%aé’wmaﬁ’uﬁzijs'hwhq q neuaznatelu
NM3UNATETTUBUNAINTYIVNSIAY wiena oenaln Uluwd gn1siel (Augusto Pinochet
Ugarte) aunsgfianisiugneiutavesutlull a.a. 1989

Nty lurassearing aa. 1989 - 2010 fn1sudludfisnfusssssayysmann
24 a8 Tnsawgnsudlysgessuynul aa. 2005 UssrsurndaimaGeniediissme
maaiuansssssuyalugatiued sunssiaiufansuseiseddugluiddlotud 18
paneu A.f. 2019 erodumumdoudimaasugiafidmaedldssluiinysysiu
Y09¥ITAN S uRuA e SFUraresszosuiliuiaiioy 1wt (Sebastian Pifera)
msUseinsdamalilssmavgayeindunanansduni aulssemuyndatnnudiuieiui
AsazUiulassainansdledn Wesnigsssuynyuianssnisda e 1980 Bouiu
sEinansUnAsesszuaumAIn1swasdinadinaldiaulutagiu waziinsdaliuszmou
pandesUszmufnauAInINaeUsen1s A a1s15s§TaATsgsTTuYatuInivsoly
warn139195geTsuRtuln §51esgsssuyaasdulssunau viieauninaninesnsaniug
fussrvu Mseenidesssrmifdlotuil 25 nanau a.A. 2020 Ussrnrurndatauiu
p3afudn umsendnissssuygatuiiy wasimuelianisiedssssuyyimuenain
Usganow®

nsrUIuMsIAvinsgsssuygatulninunaniseenidesUszuidanan Sudu
nnsdenisanisneisssaya (Convencion Constitucional) fiaundnitaun 155 Au
wnnsdenaslufeunquanay ad. 2021 FamnRansaiewizesiuszneu fedu
aniieuivihegsnn Ussneumeaundniiiudass (sidafamssanisides) dwunn
fidndune - ndaitu (Gender Parity) wazdinsdnassitsdmiudunuuriiiugios
(Indigenous seats) $15gsTsnynTdAvhIusdidnuneivings WhiavBmadsay Avdans
Avswushiiuiles uazmsduasesdannden” udedlsfinin Umngd lothe1e3g5933yay

% Jennifer M. Piscopo and Peter M. Siavelis, ‘Chile’s Constitutional Moment’ (2021) 120 Current
History 823, 43.

! The Guardian. ‘Chile presents draft of new constitution to replace Pinochet-era’ <https://www.
theguardian.com/world/2022/may/16/chile-constitution-new-draft-pinochet> dudude
3 N AINNYY 2568.
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? Gloria de la Fuente, ‘Lecciones para un nuevo comienzo En los proximos dias debemos ver un
claro cronograma para un nuevo proceso, de manera de devolver un clima de certidumbre que
nos permita enfrentar de buena manera esta nueva etapa’ <https://elpais.com/chile/2022-09-05/
lecciones-para-un-nuevo-comienzo.htm(> duduile 3 WEAINGU 2568.

? Rocio Montes, ‘Chile rejects conservative constitution, with 55% voting against it” <https://english.
elpais.com/international/2023-12-18/chile-rejects-conservative-constitution-with-55-voting-
against-it html> dufuile 3 wgadneu 2568.
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ABSTRACT

Section 210 paragraph one (3) of the Constitution provides that
“The Constitutional Court shall have duties and powers as follows ... (3) Other duties
and powers as provided in the Constitution.” Such wording gives rise to the problem
of whether an organic law or an ordinary act can prescribe duties and powers of
the Constitutional Court, and whether such laws would be contrary to or inconsistent
with the Constitution. This problem has concretely appeared in the rulings of
the Constitutional Court, in which the Court has affirmed that such laws are not contrary
to or inconsistent with the Constitution. However, the reasoning of the Constitutional
Court in those rulings still contains certain limitations. Therefore, this article aims to
study the issue in order to point out the aforementioned limitations, by examining
academic documents, books, articles, and electronic media. In the end, it is concluded
that such provision is not a provision that excludes the legislative power to enact laws
prescribing duties and powers of the Constitutional Court beyond those provided in
the Constitution. Should this issue be raised again before the Constitutional Court in

the future, the Court should rely on the above reasoning to reaffirm its jurisdiction.
Keywords

The Constitution of Kingdom of Thailand B.E. 2560 Section 210 paragraph one (3),

Constitutional Court, Constitutional Court’s jurisdiction
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(Basic law) Unyeifilumanunavasrasgsssuygywisaniusliluuins 93° lagluissausn

* Article 93 (1) The Federal Constitutional Court shall rule:

1. on the interpretation of this Basic Law in the event of disputes concerning the extent of
the rights and duties of a supreme federal body or of other parties vested with rights of their
own by this Basic Law or by the rules of procedure of a supreme federal body;

2. in the event of disagreements or doubts concerning the formal or substantive
compatibility of federal law or Land law with this Basic Law or the compatibility of Land law
with other federal law on application of the Federal Government, of a Land government or
of one fourth of the Members of the Bundestag;

2a.in the event of disagreements as to whether a law meets the conditions set out in
paragraph (2) of Article 72, on application of the Bundesrat or of the government or legislature
of a Land;

3. in the event of disagreements concerning the rights and duties of the Federation and
the Lander, especially in the execution of federal law by the Ldnder and in the exercise of
federal oversight;

4. on other disputes involving public law between the Federation and the Lander, between
different Lander or within a Land, unless there is recourse to another court;

4a. on constitutional complaints, which may be filed by any person alleging that one of

his basic rights or one of his rights under paragraph (4) of Article 20 or under Article 33, 38, 101,
103 or 104 has been infringed by public authority;

4b.on constitutional complaints filed by municipalities or associations of municipalities

on the ground that their right to self-government under Article 28 has been infringed by

a law; in the case of infringement by a Land law, however, only if the law cannot be

challenged in the constitutional court of the Land,;

4c. on constitutional complaints filed by associations concerning their non-recognition

as political parties for an election to the Bundestag;
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ﬁﬁi’wmﬂumﬁﬁﬁ]ﬁfaﬁﬁgmmwmauﬁ’ga%’gﬁsmuﬁiymaqmiLLméigmmzﬂism%msaaumu
MuSURaRIMIEAMENIIUIENTaRUEIN (Committee of Inquiry Act) 11951 36 (2)

nanlaeazl wagnuamadnasgnitnuslaengnineseaunse sy fiduman
Guuslunsdifieaduiianuzfies ndnie Jueadnsnusgsssuyyegemasgsssuyey
Tunsedlil Syovsuuganiluveianantunisivunnsiuaema lngerafinnsmmuaunnnaly

seAle

5. in the other instances provided for in this Basic Law.

(2) At the request of the Bundesrat, a Land government or the parliamentary assembly of
a Land, the Federal Constitutional Court shall also rule whether, in cases falling under paragraph (4)
of Article 72, the need for a regulation by federal law does not exist any longer or whether,
in the cases referred to in the first sentence of paragraph (2) of Article 125a, federal law could
no longer be enacted. The Court’s determination that the need has ceased to exist or that
federal law could no longer be enacted supersedes the enactment of a federal law under
paragraph (4) of Article 72 or the second sentence of paragraph (2) of Article 125a. A request
under the first sentence is admissible only if a bill falling under paragraph (4) of Article 72 or
the second sentence of paragraph (2) of Article 125a has been rejected by the German Bundestag
or if it has not been considered and determined upon within one year or if a similar bill
has been rejected by the Bundesrat.

(3) The Federal Constitutional Court shall also decide on such other cases as are assigned
to it by a federal law.

(4) The decisions of the Federal Constitutional Court shall be binding upon the
constitutional organs of the Federation and of the Lénder, as well as on all courts and those
with public authority. A federal law shall specify in which instances its decisions shall have

the force of law.
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2.2.1 mawanudiwesrunadunsinluniedunmsamns’
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YoeraTy 9’

() wasuaanie (Exclusive Jurisdiction) vuneds wagnglunsdd
%’gﬁiiugiyﬁaﬂa‘mmafi’muﬂ‘[,ﬁmaﬁéﬁmﬂﬁmmmﬁﬂszanﬁlmﬂimwﬁwhﬁﬁ’agaj’aﬁ
wihihe® Fad Iumaﬂé’uﬁ’umﬂiﬁﬁwﬁ’fyﬁﬁaLLm%’gﬁﬁméfw'%aﬂgmmaﬁmu(ﬂlﬁﬂﬁmmﬁu
aq"lué”mwuaqmaﬁ?u 9 masinandenlifiumsrunaiiorsanitesaiiy 9

* Tumesswesansgewsnt sinutsenmafifiunsunanily (General Jurisdiction) Tnssinuiuena
Awag1u1aade (Limited jurisdiction) wageanillwnsiuiaaniy (Exclusive Jurisdiction) 3¢m59913

fumanilwngunaguunu (Concurrent Jurisdiction) ualutuil uazazveuvsienlimaniliungiuia

'
@

Mlunasstudumaffiunsiuiaane ieanuazmnlunisdnuinazasnndasiudeduieves
inivinslne i Aeuiidodunndn MILULENUIEaNUAg uamalunewisvesEansgowsm
wfidnwaruaniafuluuiunvesuneud esnanigeninilisruuemaien fiftesmagisssy
Anafunsdvesinedldszuuaag Ssmalussuungmneiontu (magfssa) wazaaluszuy
NOVNENMITY (FaUnATESLALANAIEoTIUYLY) ety nsfnunisdesnssvhetnsseingy Tudtelals
ntaranainvestoya

B qfa990s, SrUuATALAMIRsARYesAluen eIty (Rusiadedl 2, Taseniasig
waglenansusznoumsasu AuellAmans unnIne desssumans 2565) 163.

Jeffrey A. Jenkins (03307 2) 52.

® Bz a5191907 (Beessail 6) 163.
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2.2.2 aamatuiiwasunamieinguisedvidomiionud

(n) maﬁﬁé’mwmﬁai’mqm\ma (Jurisdiction over subject matter) #unefs
wasuaresmatusuiinsitadetyniladarmuiliaeanznizas® wu feunamiloniuns
Afnuningdurunils q vieadergiiilnysedunis 9 V3ollguNAMiloARSTE TN
ARUnAT LDuA

(¥) maTiiisruamienud (Geographic Jurisdiction) A0 WASIUNA
GuENmaﬁ%ﬁmimﬁﬁaﬁaﬂﬁiuLsumﬁuﬁmagﬁmams‘wﬁq S]Imasﬁ’aﬁwmﬁ%gﬂ%ﬁaﬁa%ﬁaa
Lﬁﬂ‘ﬁ’ﬂuﬁuﬁ%’lﬂﬂﬁﬂ’lﬁm%ﬁu 9 Aadsaziioruamilotafininainan’ mﬂhﬂé’ag'imﬁuﬁ
redudoudn madenlifisunafinsanitadedoinmiu uiazeglumsnavesmady
fifwnsunanilonudifuuny
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uarufAld Wy madwiauasuien deudunsrunamiennuisnidiamadsiany
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aziuldan nsudsendsznmensiuamany TulYSediawisanseinld
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’ Trevor Hartley, Civil Jurisdiction and Judgements in Europe: The Brussels | Regulation, the Lugano
Convention, and the Hague Choice of Court Convention (2™ edn, Oxford University Press 2023)
219.

10 Jeffrey A. Jenkins (iBse5507 2) 48.
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Fewmaiin wilunsalvesmasyossuuy neeTwdydAusenauigosTuyyInIeTTNNTMI
VDIPNASTITTUYEY N.A. 2562 111931 7 (13) WMUUAlimaTEsssuuyleuanungmingsenu
wseTUydAvisenseudndiusenausesssuynlame uisgsssuny 11ns 210 550MT (3)
nduimualvimasgsssuyndl “wihiuazsunaduiitydalilugssuy” Taedldimuely
Foudrinmasssssuyyariiansiunanungneduriels fadu Safesinrsanluisweuian
Guaqéwuwﬁﬁﬁ’maj’mumsmﬂﬂgmmEJLﬁ:uLﬁaﬂ,ﬂmﬂﬁ%’gﬁiiugmﬁmumwﬂwﬁﬁ Tya)s
aziignunaninanlanieldluadussly
2.3 ANYUTVIIUNUYNA LUNITNRUAATIUIDATA
MIMNAUAUNSIUIIFNG (w%aaaﬁﬂimaq%’gﬁmma)Imaﬂawma D1V MUNNYEULUDY
undgfwuinuldidu 2 fnvae Wud (2.3.1) uwndydailisiusludnvazianey

Y va

(Enumeration clause; Enumerationprinzip) wa (2.3.2) undagiiilisnnaludnuaeiily
(General clause; Generalklausel)

2.3.1 undyefAnlisrunaludnunzianny (Enumeration clause; Enumera-
tionprinzip)

unSayelaludnvasdsndumsimuneagiunsesmalilnowsndude o
vousniluusasUszivailnedaay weaifidmualilusemswihiufiazansoin
WosmRnommals mnfiansaluwdvasngruneunases Rudolf von Gneist 1iuil donnassiv
VENNNIAIUALNTINADUNINTEIURIENEUNATEIMNIA1IAE (Objektive) Tiduiiugiudy
Uselvlanssaey (Allgemeinininteresses) agwitloUsgleyivastaan (Individualinteresse)
nanfe 1WIMNNea9aAYT0INITATUANATIAADUAING1IABNITATUANAINYDUAILNY 1Y
Yaan1snsyyvesheunases dlYnsAuasesdnsvestannuang wagn1smvuaunyayeld
ludhwaziszaunsanvaussaimumesanaldibsninssmuauntadivlreiune
Tudnwaugily" ilesangadumstvusidhinguiseAndunsnsgivesheunasestiued

" Weronika Szafrariska, ‘Vomn Enumerationsprinzip zur Generalklausel in der Verwaltungsgerichtsbarkeit:
Deutschland und Polen im Rechtsvergleich’ (2018) 2 Z Dziejéw Prawa 295, 298-299.
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evelimaunasesddlitneunasesnniunisld (Leistungsklage) wns 43 adveli
Waauans (Feststellungsklage) 11951 47 ARYBIINTIVADUAIIUYOUAILNYMANEUBING
(Normenkontrolle) 1ugiu
2.3.2 undyafanlisrunaludnunziily (General clause; Generalklausel)
undyalaludnuardssimunwngiunamalinte q ldanzaizas
Aeanundefinsaudufuundydiflishunsludnuaziane nanie Otto Bahr i
nsiinyansvesaanyanadeiduniniifddyiigavesea uazdioauduntngd
Alwgrnaludnuugialusiniuiiazarunsoviliwididsndnusg TngUssasdldogns
15999913 (Luckenlosen)®
undaRdnuariumnglusstydfidemalnaseuisaniusassnss
wosuil e 40 (1) vl “misliavsiuiesiomaunasesenanseyinldludedinm
G]’]?,Jﬂ{]‘iim’]EJ%JW]‘U‘LAV?QM%J@ﬁlﬂi‘lfﬂﬁ%ﬁﬁﬁimu‘]Q Gl’i']‘ULﬁﬂﬁ%@ﬁWﬁﬂﬁuﬁ‘lﬁQﬂm;]mJ’]EJ‘ZJEN
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” Manuz u.a., Bundesverfassungsgerichtsgesetz-Kommentar, § 13 Rdnr.d e1dislu @udn Laf*ﬁ,wﬁ?ﬂifj
LAZUTIAN B9AZLUR, ‘Lﬁuméﬂuwma%“gﬁsswmlm 1R 264 LAZUINT 2667 (S1897UNNTIVYLEUDAD
drnauaigessuyg 2543) 5.

8 Weronika (03307 11) 299.
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3. °zla‘uL°zlmlaﬂ5’m’1aummyqjﬁhmimﬁngwmaLﬁmLau‘lﬂmnﬁ%'gsﬁugqjﬁ'muﬂ
dieldlfiAnauduaulunisfinu Resednlfianedn ludui wsdunisndnds
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3.1.1 nQ¥fduaNIe (Enumerated powers)
nauig e (Enumerated powers) gnidenludndoin “Enumerationism”
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 fdedunadn ngufmenil deguugureanisuiaengnassnindguianasgivsguiaamiudidundn

Fasnsnuiumesszmalne uilududfwerreylauiiomnasiuuiulitunsdussussimalnelsd
" Andrew Coan and David S. Schwartz, ‘The Original Meaning of Enumerated Powers’ (2024)
3 lowa Law Review 971, 980.
' David S. Schwartz, ‘A Question Perpetually Arising: Implied Powers, Capable Federalism,
And The Limits Of Enumerationism’ (2017) 59 Arizona Law Review 573, 587.
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981910y 2 AR LALA (3.2.1) AR Marbury v. Madison wag (3.2.2) AR McCulloch v. Maryland
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\fisda 573, 581.

Calvin H. Johnson, ‘The Dubious Enumerated Powers Doctrine’ (2005) 22 Constitutional
Commentary 25, 26.

John M. Scheb and Hemant Sharma, An Introduction to the American Legal System (4™ edn,
2015 New York: Wolters Kluwer) 109.

David S. Schwartz (189955091 15) 579-580.
David S. Schwartz (i@995509 15) 609.
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Fosilseuiy
3.2.1 Af Marbury v. Madison
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Jonaasslnedavdluaiiae William Marbury #ean1sli James Madison
dqmaumsm'}&%mwﬂu@ﬁwwmsnmaﬁm Fnhertuilessesioradini 1ag John Marshall
Usgmumafiniluvmeiy svundssdidlunsfisnsanadidan (1) Marbury favsiegldsu
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maariisrunaddildiinmsdeeniuvield

2 lunnsn 8 veasgessuygansgomsn seflunUnyaififvunsiuiavesdnedivydililnsans
(Enumerated clause) #invunegndaauitaninensaieruransinguunglud edlaldvig
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3.2.2 an McCulloch v. Maryland
ARL T3nguunandeandesdiAgluansgosninsguIanIsisuIAITLiaYIA

3

viol usluvhefian ameasunsafldngngunediedadssumauimnatu Tnsndmintu
Fosiannluaniuiasaduuiuaud (Maryland) Ssegluthefiesumsdaiisuimswieni
flafnseenngunoiiuaifainsuiesuienilusniigs feiunuvessuiasuiend
avafiues James William McCulloh? Ufasflazinsn@dsnan
Tumatudusazmagnssal mavsassiuiufefudosmwesaigusiuaudii
Lﬁ@%ﬁﬁiiﬂ%@lﬂﬁﬁﬁﬂuﬂﬁﬁﬂ1ﬂENLﬂiﬁﬁé’lu’maaﬂﬂ{]%ll’]85@&?&6‘14%’13%%1‘0’@151@EJ"ZiJG]LL‘-%]'Q
anmeunsadeuliiignunaning1n dwalvinguanedrsiuliveumieszsssuye

? see Louis H. Pollak, ‘Marbury v. Madison: What Did John Marshall Decide and Why?’ (2004) 1
Proceedings of the American Philosophical Society.

2 yarmniudganuluafddfidoi McCulloh wiadlddodn McCulloch v. Maryland fiosann
finsaznadefin
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wazeagusanl lasfusuinnisdadsswiasuiiniveudiefgssayqudn demauaiii
nsfisgesaynlildimunsunvesanasansalumnaingranedessuinauisdly
lngiany daulilanuneanuitaniresnsavzgnitdalilviiidunadenany undeyeaun
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il “msang” 7 John Marshall MHlunsdnduadil uandnsandildluad
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6th Congress
of the World Conference on Constitutional Justice
Madrid, 29-30 October 2025

“Human Rights of Future Generations”
Madrid Communiqué

The World Conference on Constitutional Justice held its 6th Congress on 29-30 October 2025
in Madrid at the kind invitation of the Constitutional Court of the Kingdom of Spain.

88 delegations from constitutional courts and equivalent jurisdictions participated in the
Congress, making a total of around 300 participants. In 2025, the Constitutional Courts of
Suriname, Liechtenstein, and the Sahrawi Arab Democratic Republic, as well as the Supreme
Court of Yemen, joined the World Conference on Constitutional Justice. The Congress
welcomed the continued growth in WCCJ membership.

Recognizing that constitutional justice must evolve to meet the demands of an
intergenerational society, the 6th Congress focused on the essential role of constitutional
courts in upholding rights that extend beyond the present.

They noted that constitutional courts are called, through their rulings, to interpret the
constitution and develop principles, thus laying legal foundations that outlast electoral cycles
and political agendas.

The participants affirmed that safeguarding the dignity, rights, and freedoms of future
generations is a constitutional imperative. Courts must ensure that today's judicial decisions
do not mortgage the liberties and the wellbeing of future generations.

The Courts underscored the growing recognition of the right to a clean, healthy, and
sustainable environment as fundamental. They highlighted their role in adjudicating cases on
environmental harm, supporting sustainable development, and enforcing climate justice.
Constitutional interpretation should uphold legal frameworks that prevent irreversible
ecological damage and affirm state obligations toward future generations, home and abroad.

The Congress emphasized that preserving the cultural heritage — both tangible and intangible
— sustains the identity and resilience of future generations. Courts should apply legal
mechanisms that protect cultural assets, resolve disputes over cultural property, and address
cultural practices that conflict with universal human rights.

The right to digital connectivity and to fair access to information, and the ethical governance
of emerging technologies are increasingly vital to human development. Courts are called to
safeguard against surveillance abuses, algorithmic discrimination, and violations of data
privacy, while promoting equitable access to digital infrastructure and knowledge systems.

" The World Conference brings together 125 constitutional courts and councils and supreme courts as well as
constitutional chambers (hereinafter, "constitutional courts") from the five continents. It promotes constitutional
justice, understood in the sense of the review of the constitutionality of laws, including human rights jurisprudence,
as an essential element of democracy, the protection of human rights and the rule of law (Article 1.1 of the Statute
of the World Conference).
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In addition to the main theme, the 6th Congress was also an opportunity — in accordance with
the practice established at previous congresses — to take stock of the independence of the
Constitutional Courts which are members of the World Conference.

The Congress acknowledged that the threats to independence of constitutional courts are
neither hypothetical nor isolated. Courts in certain countries face political interference, delayed
enforcement of decisions, or targeted campaigns to undermine public trust in them. In some
cases, attempts have been made to weaken constitutional review through budgetary or
procedural constraints.

The Congress reaffirmed that constitutional justice can only fulfil its role when the autonomy
and independence of constitutional courts are fully guaranteed. Such independence is not an
end in itself but an indispensable condition for ensuring the supremacy of the Constitution, the
effective protection of fundamental rights, and the balance of powers in a democratic state
governed by the rule of law.

The participants also emphasised their mutual solidarity in defending, in accordance with their
respective statutes, the integrity and independence of constitutional judges, whose impartiality
must be protected against any interference or pressure, regardless of its origin. Constitutional
justice, in its diverse institutional forms, is one of the pillars of democratic stability and
progress, and the Congress expressed its united commitment to reject any measure or act
intended to obstruct or hinder the exercise of judicial functions essential to the preservation of
democracy and human rights.

Such actions erode the rule of law and public confidence. Courts must not become tools of
majoritarian will, nor isolate themselves from the societies they serve. Their legitimacy lies in
their constitutional mandate, legal principled reasoning, procedural transparency, and the
courage to rule according to constitutions — even when decisions are politically inconvenient.

Judicial independence is necessary to guarantee equal protection of the rights of all citizens.
This requires adequate resources, procedural protection, and institutional respect.

The participants called for a culture of constitutionalism where court decisions are faithfully
implemented, and judicial criticism remains constructive. Transparency, accountability, and
dialogue with institutions and civil society strengthen, rather than weaken, judicial
independence.

The participants called upon the members of the World Conference on Constitutional Justice
to take within the framework of their constitutional competences all measures which are
necessary for the maintenance of peaceful cooperation of their states with other members of
the international community based on universally recognized constitutional values which
include the effective protection of the environment, the preservation of cultural heritage, the
development of science in the interests of all humanity and the strengthening of the
independence of constitutional courts and equivalent bodies. The participants emphasized
the importance to respect the national sovereignty and territorial integrity of each state.

The Rule of Law Checklist of the Venice Commission of the Council of Europe was underlined
as a key instrument for assessing and strengthening the rule of law. All members of the WCCJ,
including those outside the Venice Commission, were encouraged to draw on this tool. The
Checklist is currently being updated and will include new benchmarks on constitutional justice,
further enhancing its value for courts worldwide.

The Congress reaffirmed the role of the WCCJ and its regional and linguistic groups in

supporting courts under pressure — through solidarity, public statements, and engagement.
The protection of judicial independence is an ongoing responsibility shared by all.
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The participants of the 6™ Congress expressed their sincere gratitude to the Constitutional
Court of the Kingdom of Spain for generously hosting the 6th Congress, which was organised
outstandingly.
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