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ABSTRACT

Section 210 paragraph one (3) of the Constitution provides that
“The Constitutional Court shall have duties and powers as follows ... (3) Other duties
and powers as provided in the Constitution.” Such wording gives rise to the problem
of whether an organic law or an ordinary act can prescribe duties and powers of
the Constitutional Court, and whether such laws would be contrary to or inconsistent
with the Constitution. This problem has concretely appeared in the rulings of
the Constitutional Court, in which the Court has affirmed that such laws are not contrary
to or inconsistent with the Constitution. However, the reasoning of the Constitutional
Court in those rulings still contains certain limitations. Therefore, this article aims to
study the issue in order to point out the aforementioned limitations, by examining
academic documents, books, articles, and electronic media. In the end, it is concluded
that such provision is not a provision that excludes the legislative power to enact laws
prescribing duties and powers of the Constitutional Court beyond those provided in
the Constitution. Should this issue be raised again before the Constitutional Court in

the future, the Court should rely on the above reasoning to reaffirm its jurisdiction.
Keywords

The Constitution of Kingdom of Thailand B.E. 2560 Section 210 paragraph one (3),

Constitutional Court, Constitutional Court’s jurisdiction
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* Jeffrey A. Jenkins, The American Courts: A procedural Approach (1* edn, Jones and Bartlett

Publishers 2009) 48.
3103 AsgnsTaw, ‘anulilingda: unumeesesdnsnainisluszueudseudulag’ (2561)
2 MsansiRFans 350, 362.
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* Article 93 (1) The Federal Constitutional Court shall rule:

1. on the interpretation of this Basic Law in the event of disputes concerning the extent of
the rights and duties of a supreme federal body or of other parties vested with rights of their
own by this Basic Law or by the rules of procedure of a supreme federal body;

2. in the event of disagreements or doubts concerning the formal or substantive
compatibility of federal law or Land law with this Basic Law or the compatibility of Land law
with other federal law on application of the Federal Government, of a Land government or
of one fourth of the Members of the Bundestag;

2a.in the event of disagreements as to whether a law meets the conditions set out in
paragraph (2) of Article 72, on application of the Bundesrat or of the government or legislature
of a Land;

3. in the event of disagreements concerning the rights and duties of the Federation and
the Lander, especially in the execution of federal law by the Ldnder and in the exercise of
federal oversight;

4. on other disputes involving public law between the Federation and the Lander, between
different Lander or within a Land, unless there is recourse to another court;

4a. on constitutional complaints, which may be filed by any person alleging that one of

his basic rights or one of his rights under paragraph (4) of Article 20 or under Article 33, 38, 101,
103 or 104 has been infringed by public authority;

4b.on constitutional complaints filed by municipalities or associations of municipalities

on the ground that their right to self-government under Article 28 has been infringed by

a law; in the case of infringement by a Land law, however, only if the law cannot be

challenged in the constitutional court of the Land,;

4c. on constitutional complaints filed by associations concerning their non-recognition

as political parties for an election to the Bundestag;
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seAle

5. in the other instances provided for in this Basic Law.

(2) At the request of the Bundesrat, a Land government or the parliamentary assembly of
a Land, the Federal Constitutional Court shall also rule whether, in cases falling under paragraph (4)
of Article 72, the need for a regulation by federal law does not exist any longer or whether,
in the cases referred to in the first sentence of paragraph (2) of Article 125a, federal law could
no longer be enacted. The Court’s determination that the need has ceased to exist or that
federal law could no longer be enacted supersedes the enactment of a federal law under
paragraph (4) of Article 72 or the second sentence of paragraph (2) of Article 125a. A request
under the first sentence is admissible only if a bill falling under paragraph (4) of Article 72 or
the second sentence of paragraph (2) of Article 125a has been rejected by the German Bundestag
or if it has not been considered and determined upon within one year or if a similar bill
has been rejected by the Bundesrat.

(3) The Federal Constitutional Court shall also decide on such other cases as are assigned
to it by a federal law.

(4) The decisions of the Federal Constitutional Court shall be binding upon the
constitutional organs of the Federation and of the Lénder, as well as on all courts and those
with public authority. A federal law shall specify in which instances its decisions shall have

the force of law.
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Jeffrey A. Jenkins (03307 2) 52.

® Bz a5191907 (Beessail 6) 163.
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’ Trevor Hartley, Civil Jurisdiction and Judgements in Europe: The Brussels | Regulation, the Lugano
Convention, and the Hague Choice of Court Convention (2™ edn, Oxford University Press 2023)
219.

10 Jeffrey A. Jenkins (iBse5507 2) 48.
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" Weronika Szafrariska, ‘Vomn Enumerationsprinzip zur Generalklausel in der Verwaltungsgerichtsbarkeit:
Deutschland und Polen im Rechtsvergleich’ (2018) 2 Z Dziejéw Prawa 295, 298-299.
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Waauans (Feststellungsklage) 11951 47 ARYBIINTIVADUAIIUYOUAILNYMANEUBING
(Normenkontrolle) 1ugiu
2.3.2 undyafanlisrunaludnunziily (General clause; Generalklausel)
undyalaludnuardssimunwngiunamalinte q ldanzaizas
Aeanundefinsaudufuundydiflishunsludnuaziane nanie Otto Bahr i
nsiinyansvesaanyanadeiduniniifddyiigavesea uazdioauduntngd
Alwgrnaludnuugialusiniuiiazarunsoviliwididsndnusg TngUssasdldogns
15999913 (Luckenlosen)®
undaRdnuariumnglusstydfidemalnaseuisaniusassnss
wosuil e 40 (1) vl “misliavsiuiesiomaunasesenanseyinldludedinm
G]’]?,Jﬂ{]‘iim’]EJ%JW]‘U‘LAV?QM%J@ﬁlﬂi‘lfﬂﬁ%ﬁﬁﬁimu‘]Q Gl’i']‘ULﬁﬂﬁ%@ﬁWﬁﬂﬁuﬁ‘lﬁQﬂm;]mJ’]EJ‘ZJEN
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” Manuz u.a., Bundesverfassungsgerichtsgesetz-Kommentar, § 13 Rdnr.d e1dislu @udn Laf*ﬁ,wﬁ?ﬂifj
LAZUTIAN B9AZLUR, ‘Lﬁuméﬂuwma%“gﬁsswmlm 1R 264 LAZUINT 2667 (S1897UNNTIVYLEUDAD
drnauaigessuyg 2543) 5.

8 Weronika (03307 11) 299.
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3.1.1 nQ¥fduaNIe (Enumerated powers)
nauig e (Enumerated powers) gnidenludndoin “Enumerationism”
JudeifiguAauainnsudaensiunadfvygfsewinefguiaaniusfuizuiauady
Tnemgufidiui’® lunsdifissesanaimunsunala 4 Hidunaamzud ssdnsimsssing
gouflsnnaiiieariniifmualividy ldfisnelneanmmiosalneusensla q e
svslienafiaruiuluniiduld Sasdussdatundnmsfienusuduiilavemguiid
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 fdedunadn ngufmenil deguugureanisuiaengnassnindguianasgivsguiaamiudidundn

Fasnsnuiumesszmalne uilududfwerreylauiiomnasiuuiulitunsdussussimalnelsd
" Andrew Coan and David S. Schwartz, ‘The Original Meaning of Enumerated Powers’ (2024)
3 lowa Law Review 971, 980.
' David S. Schwartz, ‘A Question Perpetually Arising: Implied Powers, Capable Federalism,
And The Limits Of Enumerationism’ (2017) 59 Arizona Law Review 573, 587.
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3.1.2 ngufaualaguiens (Implied powers)
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a o a . a £y o
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dwufi 8 asiﬂﬁwaﬁuaq%’gﬁisuuﬁm@Laﬁmﬁﬁaﬂdw “UnUiAkiaanuddunasinunzay”
(Necessary and proper clause) Tnedeinanimonnsd (Congress) @wnsansnguugla
289N INVNIINIINGMInERInadiauduiuses vaNmnauNg (Reasonably related)
fuuntyaAnlistunaany (Enumerated clause) vt asuwhilliazdadesidaiimue
Plasanzlusgsssuyy” fmguii WWumstususgrsdaudsluni McCulloch v. Maryland
duazlananissiely

aa v LY

nqufiidululudnunrdnadusunadftydfvesigunaamiug Tasidedindgua

aviustisnunaluFemalsslomidnuruvemnd msuflilgmaruivssaninmuosady
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W ed1599A 1 NN eT WA rtestuls esfanans aznudnddinineidday
981910y 2 AR LALA (3.2.1) AR Marbury v. Madison wag (3.2.2) AR McCulloch v. Maryland
Favtsansndill “assng” Tumsidaduediuandsiueanlegisinaula

\fisda 573, 581.

Calvin H. Johnson, ‘The Dubious Enumerated Powers Doctrine’ (2005) 22 Constitutional
Commentary 25, 26.

John M. Scheb and Hemant Sharma, An Introduction to the American Legal System (4™ edn,
2015 New York: Wolters Kluwer) 109.

David S. Schwartz (189955091 15) 579-580.
David S. Schwartz (i@995509 15) 609.

918a1sAAsTsssSuUY UR 27 aUuR 2 (NsnNIAL - SUNAU 2568)




Wl MsAnaesnRdnegiu Sdefinnsantedomssy Silunsanwetetien 3 Usynns

Usenisusn uisansafiazdeudelidnuslndidssdudoiaasslunsdinuives
unenuil willldtidnvusmiionuynusenns esnTdnwasusesnsiuandsiuseniy
U AnwazvesuntrefAvesssssuyguazngruneluad Marbury v. Madison #ilailst
wiloutulunsdiinendefifies wiouSunvesad McCulloch v. Maryland fiviuldluEes
m'imammeLmqwuaqanuwﬁﬁﬁ’mmmaaawwuﬁﬂumuwumummm‘uawaﬁmhﬂﬂf
Uunideaniulszmalng usfineazaylaniinssnsusedsnn Isn1stivamauiieudesiv
nsElAnwlANeANAIS

wa o

Usensiaes desdrlun1sVyelRdunadavyaalusysssuyyansgausniiaiy

o

wansneiusgsssuyalne™ nisdnemandntuaivsaesnliinszinsdifinmdnluszdos

3

ANLNDIANULANAIFAINETD

o v

‘Ui%ﬂ']iﬁ@ﬁ']ﬂ ‘Ui%LWﬂﬁﬂ%ﬁ@LN%ﬂ?LﬁUﬁﬂﬁUﬁi Qllﬂll{]EUﬂ’lﬂ'J’l%J‘UﬂLLEJQﬂUiu‘WJ'N

o
¥
1

’e]’]‘lJ']f\]um‘UﬂJﬁJﬁ]‘U@\‘iiﬁU’]ﬁﬂaNﬂU’d.ﬂﬂuaiﬁ ﬂGWILﬂﬂ%u"ﬂﬂllﬂ’J’]\‘IE)EJUTJ‘UiUVI‘UENﬂ’J']ﬁJ‘UﬂLLEJ\‘I

6

fanam dewnil mstmdnnaviesRaunssensuiiinsesinsdAnuFeeisaeds
Fosilseuiy
3.2.1 Af Marbury v. Madison
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SyUnyelAdneaenainis a.f. 1789 (Judiciary Act 1789) Uan3outawau1ngl 3 @i 2
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Jonaasslnedavdluaiiae William Marbury #ean1sli James Madison
dqmaumsm'}&%mwﬂu@ﬁwwmsnmaﬁm Fnhertuilessesioradini 1ag John Marshall
Usgmumafiniluvmeiy svundssdidlunsfisnsanadidan (1) Marbury favsiegldsu
asnssaiselyl (2) vniiavs axiSnsdeendnssnanedls uas 3) iisnsdenan
maariisrunaddildiinmsdeeniuvield

2 lunnsn 8 veasgessuygansgomsn seflunUnyaififvunsiuiavesdnedivydililnsans
(Enumerated clause) #invunegndaauitaninensaieruransinguunglud edlaldvig
wazundryaRuisausndunazingsu (Necessary and proper clause) laniassinsansingyaned
“Sndunaznzan” sensunasessziva delusgsssuygngliffundrygiludnuazdna
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Tdena1ns af. 1789 e 13 Iigiunamainismiaitaduidumaduusnluad
Uszinndu 1 lnsnsivuslviypraialuileseddemagnmidlaensaiielimasenunetsdy

wal

gouduunlygfuiinguneiliseumesgsssuyny sziedfvydilioansngmneidie

A

I3

YYNEUIARINE1IVeIMaN1 HaruuundydRvessyssiuygynarlifinnuminele 4 e

Al

“py3nz” AenaldlueddsnaraluliluhussiindhedfdydRlieansngmnele 9

g
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v = [

ARnARAuIINUsITunNMadendudfyBandmannisniengvune sudedidnnanenumnig

v a 1 v v wa |

Tunsuanidesnaedndudn S§dyaRinmenainis a.a. 1789 11 13 liveurmesgsssuyea’

=

3.2.2 an McCulloch v. Maryland
ARL T3nguunandeandesdiAgluansgosninsguIanIsisuIAITLiaYIA

3

viol usluvhefian ameasunsafldngngunediedadssumauimnatu Tnsndmintu
Fosiannluaniuiasaduuiuaud (Maryland) Ssegluthefiesumsdaiisuimswieni
flafnseenngunoiiuaifainsuiesuienilusniigs feiunuvessuiasuiend
avafiues James William McCulloh? Ufasflazinsn@dsnan
Tumatudusazmagnssal mavsassiuiufefudosmwesaigusiuaudii
Lﬁ@%ﬁﬁiiﬂ%@lﬂﬁﬁﬁﬂuﬂﬁﬁﬂ1ﬂENLﬂiﬁﬁé’lu’maaﬂﬂ{]%ll’]85@&?&6‘14%’13%%1‘0’@151@EJ"ZiJG]LL‘-%]'Q
anmeunsadeuliiignunaning1n dwalvinguanedrsiuliveumieszsssuye

? see Louis H. Pollak, ‘Marbury v. Madison: What Did John Marshall Decide and Why?’ (2004) 1
Proceedings of the American Philosophical Society.

2 yarmniudganuluafddfidoi McCulloh wiadlddodn McCulloch v. Maryland fiosann
finsaznadefin
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Marbury v. Madison nanafe luaid John Marshall Sudiinannsunsageniiénunans
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uslluad Marbury v. Madison 4 John Marshall nduifuinaniaesnsaliienansingyane
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4. UNAATIEI: LIABIUNIANATESTTUYIAINSTINYR 1IATT 210 2535A%iS (3)
Ionamluumluneusiuii musgessuygetulagiu masgsssuyngiwngiwamiiond
SgsmuynvaneUszion nazdnnszaneegluusazinasiluigessuyn Ineihines 210 253anil
fyumasunavesmalivazlu (3) Wuunanadiimhiisunuwesiunavesmasgs sy
musgsrsuyalilaelifesdin “wihiwagdunaduidagdlilusgessuyn” deneliin
‘ﬂEy,‘liﬂ‘u"]aﬂ’j’lwlﬂﬂ’]ﬂ%ﬁﬁﬁw@lmﬁﬁﬁﬁﬁLLﬁSE)O’l‘UWEd)“umiJﬂ{]ﬂuﬁﬂgu 9 ﬁlﬂﬂi%’gﬁiiwﬁg
nmneiauIzdavioudietsTauyamng 210 2ssaui (3) uiell

% Erwin Chemerinsky, Constitutional Law Principles And Policies (6" edn. New York : Wolters Kluwer
2019) 253 - 255.

% lsivsingTodiTou. (0 fuwreu 2557). ganmsAfadluansgowini (). duduain <https://www.
posttoday.com/politics/317269> Auduiile 15 fiquien 2568.

*" Harold J. Plous and Gordon E. Baker, ‘McCulloch v. Maryland : Right Principle, Wrong Case’ (1957)
4 Stanford Law Review 710, 730.
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