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Abstract

This article analyzes principles of Thai constitutional law through the lens
of Constitutional Court Ruling No. 18/2568, specifically regarding the holding that
“the National Assembly cannot authorize the direct election of constitution drafters
by the people.” This ruling constitutes a critical issue in determining the criteria and
procedures for drafting a new constitution under the permanent constitution currently
in force. This article draws on the theory of constituent power (le pouvoir constituant),
Thai constitutional history, and comparative experiences of constitution-making for
political reform, this article examines the principle that the enactment of a new
constitution is an exercise of the people’s constituent power. It focuses in particular
on Constitutional Court precedents necessitating at least two stages of national
referendums: first, to ascertain the public will regarding the desire for a new constitution,
and second, to ratify the drafted constitution.

However, interpretations regarding the requisite frequency of referendums
at each stage remain a subject of significant constitutional and political debate.
This ambiguity necessitated the Constitutional Court’s 2025 ruling to resolve such
uncertainty. This article illustrates that the democratic quality of a constitution

does not depend solely on the origin of the drafting body, whether it is a Constitution
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Drafting Assembly, a group of experts, or a non-directly elected institution, but rather
on the substance of the constitution itself. Furthermore, it highlights that establishing
a Constitution Drafting Assembly may engender conflicts regarding power dynamics
with the National Assembly if the design of its origin or process lacks clarity and
sufficient legitimacy.

The article concludes that the essence of drafting a high-quality, democratically
acceptable new constitution lies not solely in the form or origin of the drafters,
but in the design of a legitimate process capable of mitigating political conflict.
Crucially, such a process must facilitate the participation of the people through
referendums at appropriate stages, serving as a fundamental guarantee for achieving

a new constitution that possesses both stability and genuine democratic quality.
Keywords

Constitutional amendment, parliament, A Case Study in Constitutional Court Rulings,
Thai Political History
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publaw/view.aspx?id=409> duduilo 28 AAAL 2568.
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Wunsisuauan1Uu1ansnsusgn 5 (Cinquieme République) 9819l dunN19n15113UNg
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szUBUEAININIMSTIAUNEns uuILvaned Taelinsussysgnanslusiaussina
LazgUIadeaNTyusInadue 1N nnaNUsERLazLS AT U INLINA Tufign
T uv-g (Roh Tae-woo) ffiagnansslifugdunensunasienndou g-s3u (Chun Doo-hwan)
I§oon “AUsznim 29 fiquisu” (Uune 29 Declaration) MidunisuensudeiFonios
yosrfuszing wanifugaisuduedrndunmanisvesnszuiunmsufsy Tnefianszddnd
nsvaulsilinsudldgsssuyaiiesruunsidendssrsnunbuilaense®
nszuIuN1sTAIYgsssuynd a.a. 1987 veunmdlddulyldTnsdad
“an19e¥gosIuygey” (Constituent Assembly) finnanmsidendslmiiunisiams usld
NalnNI393913eNININTIANISLETBY Lnelanizsenianssnsgua (Democratic Justice Party
voshedou g-atu uaz T un-g) waznssadieduman (Reunification Democratic Party)
Tnevsansdieldsaudusninesgsssuygavulnlliaenadostundnnisluddszna
29 fiquisy wazthsesgessuyaiiiunsRsILaUsyiussusumenisiloaudiiauese
$5aa7 (National Assembly) Fsvivthiifiansanuazlvimnuiiurey wasiilelisgssuyy
atulmidfamnureusssugeanuazasiouanduswasssrmunuiildsodin wdsman
fisnasgsssuyaiananiuanauiiureuresiganiuds Aldgnirluliszvvuissina

asUssruAlufaunaIny A.e. 1987 waglasunssusesmensuuudswiuriuissesas 93"

' Vie Politque, ‘La Chambre haute avant la Ve République’ <https://www.vie-publique.fr/
fiches/19487-la-chambre-haute-avant-la-ve-republique> duduile 3 NEAINLY 2568.

s ngefian, ‘erudumaiessgussmsinviald fugaudwesaniulszduleg’ <https:/pridi.
or.th/th/content/2024/12/2267> Auduiile 3 woednieu 2568.

¥ Constitutionnet, ‘Constitutional history of Republic of Korea’ <https://constitutionnet-org.
translate.goog/country/republic-korea? x tr sl=en& x tr tl=th& x_tr hl=th& x tr_pto=tc>
duduilo 3 wgainou 2568,
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Ugarte) aunsgfianisiugneiutavesutlull a.a. 1989

Nty lurassearing aa. 1989 - 2010 fn1sudludfisnfusssssayysmann
24 a8 Tnsawgnsudlysgessuynul aa. 2005 UssrsurndaimaGeniediissme
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(Indigenous seats) $15gsTsnynTdAvhIusdidnuneivings WhiavBmadsay Avdans
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% Jennifer M. Piscopo and Peter M. Siavelis, ‘Chile’s Constitutional Moment’ (2021) 120 Current
History 823, 43.

! The Guardian. ‘Chile presents draft of new constitution to replace Pinochet-era’ <https://www.
theguardian.com/world/2022/may/16/chile-constitution-new-draft-pinochet> dudude
3 N AINNYY 2568.

m 018a1SANaSSSSUUNY UR 27 aOuA 2 (NsNN1AU - SUIAL 2568)




atuillueendesuszeu Tuluil 4 fueieu e 2022 nandudsngt Usswnvueenides
“l3i$u$19” (Rechazo) $ssuynatuil Mensuuudsaiueisieiosay 61.867
1NANLENIMAIRINTTRTISETTIY R lABINa a1 193553 TUYYANNRINNNS
endavassznailnemsslundal luadinun wssanadledusganidiase “Yemnaniiodd”
(Agreement for Chile) iilaFuunszurunislmidnads Tnglilassatsasdnsgdnshuuy
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? Gloria de la Fuente, ‘Lecciones para un nuevo comienzo En los proximos dias debemos ver un
claro cronograma para un nuevo proceso, de manera de devolver un clima de certidumbre que
nos permita enfrentar de buena manera esta nueva etapa’ <https://elpais.com/chile/2022-09-05/
lecciones-para-un-nuevo-comienzo.htm(> duduile 3 WEAINGU 2568.

? Rocio Montes, ‘Chile rejects conservative constitution, with 55% voting against it” <https://english.
elpais.com/international/2023-12-18/chile-rejects-conservative-constitution-with-55-voting-
against-it html> dufuile 3 wgadneu 2568.
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